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Supreme Court of the District of Columbia. 
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Beachland Development Company, a Corpora- 
tion, and Winchester Fitch, plaintiffs 

Hubert Work, Secretary of the Interior, and Equity, No. 45842 
William Spry, Commissioner of the General I 

Land Office, defendants 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: ! 

1 Amended bill • I 




Filed July 27, 1926 

In the Supreme Court of the District of Columbia 

Beachland Development Company, a Corpora- 
tion, and Winchester Fitch, plaintiffs 


Equity, No. 45842 


Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General 
Land Office, defendants 

To the Supreme Court of the District of Columbia , holding an 
Equity Court: j 

Your orators complain and say: 

1. That plaintiff, the Beachland Development Company, is a cor¬ 


poration duly organized and existing under the laws of the State of 
Florida, with main offices at Vero Beach, Florida; that plaintiff, 
Winchester Fitch, is a citizen of the State of Connecticut; that 
defendant, Hubert Work, is a citizen of the State of Colorado, resid¬ 
ing in the District of Columbia, and is sued in his official capacity as 
Secretary of the Interior; and that the defendant, William Spry, is 
a citizen of the State of Utah, residing in the District of Columbia, 
and is sued in* his official capacity as Commissioner of the General 
Land Office and as ex officio surveyor general for the State of Florida, 
performing the duties and assuming to exercise all the authority 
formerly attaching to the office of surveyor general of public 
2 lands tor the State of Florida, said office having been 
discontinued. j 

2. That under a contract dated March 4, 1859, a duly authorized 
survey was made under the provisions ox the manual of purveys 
then in force, in May, 1859, of the township lines and sub¬ 
divisions of township 32 south, range 40 east, in the State of 
Florida, and plat of this survey was duly made, and on December 
26, 1859, said plat was approved by the then surveyor general for 
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said State. Thereafter said plat was duly placed of record in the 
local office of the district in which the land was located as by law 
provided, and thereupon became and was the official plat upon 
which disposals of land in said township under the public land 
laws were made. A copy of said plat is attached hereto, made a 
part hereof, and marked “ Exhibit A,” together with copy of 
contract under which the survey of this township was made, 
marked “ Plaintiffs’ Exhibit Al.” 

3. That one William Munson purchased at private sale from the 
officers of the United States, under the provisions of the act of Con¬ 
gress of April 24, 1820, and acts supplemental thereto, lot 2 of 
section 31, and other lands in said township, shown by said plat 
to extend to and border on the shores of the Indian River, a navi¬ 
gable stream and permanent body of water then existing and still 
existing and shown on said plat, the said tract having been first and 
theretofore offered at public sale and returned as unsold was there¬ 
after subject to private entry at $1.25 per acre, and paid for same 
at the rate of $1.25 per acre for the full quantity returned and 

shown by said plat as lying between the lines subdividing said 

3 section and the Indian River upon which the said lot bordered 
and which, according to said plat, formed the western bound¬ 
ary thereof; that on March 31, 1884, the patent of the United States 
issued to the said William Munson, his heirs and assigns, embracing 
said lot 2, as shown by said plat of survey, and said patent has since 
stood unquestioned; a duly certified copy thereof is hereto at¬ 
tached ana made a part hereof and marked w Plaintiffs’ Exhibit B.” 

4. That one Preston Augustus McMillon, a duly qualified home¬ 
steader, entered lots 7 ana 8 of section 32, of said township, as 
shown by said plat and survey to extend to and border on the shores 
of the Indian River, a navigable stream and permanent body of 
water then existing and still existing and shown on said plat. 
McMillan submitted proof of compliance with the homestead laws, 
and on August 13, 1883, the patent of the United States issued to 
him, his heirs and assigns, conveying in fee simple the land con¬ 
tained in said lots, above described, a duly certified copy of which 
patent is hereto attached and made a part hereof and marked 
“ Plaintiffs’ Exhibit C.” 

5. That since the issuance of said patents on the Munson pur¬ 
chase and the McMillan homestead, the titles thereunder have been 
the subject of barter, sale, and transfer according to the boundaries 
shown in said plat and survey, and that the said lot 2, section 31, 
and lot 7, section 32, are now the property of the Beachland De¬ 
velopment Company, and Winchester Fitch is the present 

4 owner of lot 8, section 32; and that said lands were acquired 
by your orators because of the location thereof as shown 

on said plat with the riparian rights incident thereto as land 
bordering on the Indian River, and with the intention to develop 
the same as a unit in connection with the land east thereof and ex¬ 
tending to the Atlantic Ocean, all of which said tracts were pur¬ 
chased for the purpose of subdividing into town lots then within 
the corporate limits of the town of Vero, since known as Vero 
Beach, the county seat of Indian River County, Florida, for 
which use and purpose the lands had and have particular value, 
constituting a tract extending from the Atlantic Ocean on the east, 
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to the Indian River on the west, the distance across at the widest 
point being only about three-fourths of a mile. 

6. That at no time either before or since the issuance of said pat¬ 
ents has the United States of America, nor have any of its officers 
or agents, and particularly the predecessors in office of tpe defend¬ 
ants herein, their assistants, subordinates, and agents, Questioned 
the correctness or finality of the survey of this township made in 
1859, and the lands in said township have been fully disposed of 
according to said plat and survey; that for more than 60 years prior 
to the acts hereinafter complained of and subsequent to said sur¬ 
vey, the survey and plat thereof have remained of record as a valid 
and correct survey of the township, and great developments have 
occurred based upon the correctness and finality of said purvey. 

7. That in 1925, 66 years after the survey of this township, an 

application was filed with the defendants for a further sur- 
5 vey of that part of this township in which the above-described 
tracts lie, alleging that the survey of 1859 was not made with 
the exactness of surveys of today, particularly with regard to the 
sinuosities of the Indian River, thereby omitting a narrow fringe 
along said river, survey of which was sought as public land. 

8. That said application was made the basis for an investigation 
by an official of the Land Department, who reported therieon July 
31, 1925, and in said report among other things it was said: 

44 The Braswell Realty Co. of Fort Pierce and Vero, Fla., has 
purchased and subdivided the land to the east of the area in (question, 
and believed they purchased and now own clear through horn the 
ocean to Indian River. The former owner claims to have built 
roads across the area previous to Kitching’s advent, and [when he 
sold same to Braswell Realty Co. gave title to same reading ‘River 
to Ocean with full riparian rights. 5 These people apparently acted 
in good faith and undoubtedly believed that all this land was theirs. 
The protestators claim that the applicant for survey is aS ‘profes¬ 
sional homesteader.’ * * * ” j 

A full copy of this report is hereto attached and marked “Plain¬ 
tiffs’ Exhibit E.” 

9. That the associate supervisor of surveys in transmitting said 
report to the Commissioner of the General Land Office saidj in part 
that: 

‘x I 

44 The configuration of the land, however, is such that I am of the 
opinion that it should not be considered as public land.' A^side 
from the narrow strips or peninsulas extending into the tidal marsh, 
the land omitted from the original survey has an average width of 
approximately 8 chains. Considering the character of surveys orig¬ 
inally executed in this vicinity I am of the opinion that the Original 
meander line through these sections conforms reasonably with the 
actual shore line and that these lands should be considered as ap- 

S urtenant to the surveyed lands in these sections under thie usual 
octrine that the shore line and not the meander line forms the 
boundary. 

6 “Accordinglv I recommend that the application of Walter 

Kitching for tne survey of these lands be denied.” I 
A full copy of this report is hereto attached, marked 44 Plaintiffs’- 
Exhibit F.” 
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10. That the record on said application for survey was by the 
Commissioner of the General Land Office in his letter of September 
29,1925, transmitted to the Secretary of the Interior, with an adverse 
report on said application for resurvey, and therein he said: 

“ The right of the United States to examine into the correctness 
of public surveys, and to cause an extension survey to be made of 
lands erroneously or fraudulently omitted from the original survey, 
has been recognized in several decisions of the Supreme Court of 
the United States. See Horne v. Smith (159 U. S. 140), Niles v. 
Cedar Point Club (173 U. S. 300), Livestock Company v. Springer 
(185 U. S. 471), Kirwin v. Murphy (189 U. S. 35), United States v. 
Lee Wilson and Co. (245 U. S. 24), and Jeems Bayou Hunting and 
Fishing Club v. United States (260 U. S. 561). A study of the cases 
cited above leads one to the conclusion that only in those cases where 
large areas have been omitted from the original survey can the 
United States assert title to the excess land. No numerical limit has 
been established upon which to base a determination of the Govern¬ 
ment’s right to act in these cases. 

“In United States v. Lane et al. (260 U. S. 662) the court held 
(syllabus): 

“‘Lots patented under the public-hand laws according to a plat 
showing them bordering on a lake extend to the water as a boundary 
and embrace pieces of land found between it and the meander line 
of the survey, where the failure to include such pieces within the 
meander was not due to fraud or mistake, but was consistent with 
a reasonably accurate survey, considering the areas included and 
excluded, the difficulty of surveying them when the survey was made, 
and their value at that time.’ 

“One of the tracts covered by the above decision was a compact 
body of land approximately three quarters of a mile long and a quar¬ 
ter of a mile wide, embracing an area of about 98 acres. 

7 “In the instant case the tract in controversy is about three- 

quarters of a mile long, with an average width, excluding the 
narrow strip or peninsulas, of about 8 chains (one-tenth mile), and 
embraces an area of about 58.50 acres. 

“ Measured by the standards of to-day, the original survey in this 
township was very roughly or crudely executed, particularly with 
respect to the meanders of the Indian River. In the execution of 
this part of the survey the deputy surveyor used long meander 
courses, from 15 to 50 chains in length, apparently not attempting 
to follow the exact sinuosities of the shore line but rather to obtain, 
in a general way, a determination of the approximate shore line. 
In so doing, some tracts of land were not included in that survey, 
and in other places the meander line was carried across an indenta¬ 
tion in the shore line, resulting in a certain amount of water surface 
being returned as land in place. This practice seems to have been 
quite general in the older surveys in this vicinity, and considering 
the wilderness in which this land was situated and the hardships 
and hazards incident to a more exact meander survey, may have been 
justifiable. 

“ In my opinion the failure to include this particular tract of 
land in the original survey can not be attributed to error or fraud on 
the part of the deputy surveyor, but rather that it is the result of 
the surveying practice being followed at that time. Considering 
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the character of the original surveys in this vicinity, 
the original meanders of the Indian River through 
conform reasonably with the actual shore line. 

“In view of the foregoing I respectfully recommend that the 
United States do not assert title to the excess lands in sees. 31 and 
32, T. 32 S., R. 40 E., Tal. M., Florida; that the application of 
Walter Kitching for the survey of said lands be denied; and that 
the said areas be considered as portions of the adjoining! surveyed 
land under the usual doctrine that the shore line, and not the 
meander line, forms the boundary of lands disposed of under the 
plat of the original survey.” 

A full copy of this report is hereto attached marked u plaintiffs’ 
Exhibit G.” .j 

11. That in 1859, when this survey was made, lands in this 

8 locality were so wild and remote and of such little Value, and 
the attendant difficulties in the making of the survey were 

so great, that the then expenditure of energy and money necessary 
to rim the lines of the survey with minute regard to the sinuosities 
of the Indian River would have been entirely out of proportion to 
any possible gain. Nevertheless the defendant, acting through his 
first assistant, by order dated November 13, 1925, disregarding the 
adverse reports by the Commissioner of the General Lana Office and 
the associate supervisor of surveys, on the proposed resurvey, 
allowed the application solely upon the theory “ * * t that a 

substantial and valuable area of land in place was omitied from 
the original survey and that the title thereto rests in the United 
States. That title can not be passed into private ownership, con¬ 
firmed, and quieted unless and until the land shall have been 'Surveyed 
and disposed of under some appropriate public land law.”! This is 
the order complained of, which disregards conditions at the time 
of survey in 1859 and makes values since created on basis of that 
survey the controlling element for its overturn. A full copy of 
this order is hereto attached marked “ Plaintiffs’ Exhibit H.” 

12. That the power to make and correct surveys of “ public lands ” 
belongs to the political branch of the Government must be admitted, 
yet “when the Land Department has once made and approved a 
Government survey of public lands (the plats, maps, field notes, 
and certificates all having been filed in the proper offices) sand has 
sold or disposed of such lands the courts have power to protect 
the private rights of a party who has purchased jin good 

9 faith from the Government against interference or appro¬ 
priation of corrective resurveys made by that department 

subsequently to such disposition or sale.” (Cragin v. Powell, 128 
U. S. 692, 699; United States v. State Investment Co. et |al., 264 
U. S. 206, 212.) 

12a. That the application for survey hereinbefore referred to 
and upon which the order of survey complained of is based was 
made by one Walter Kitchling, who is asserting a right to make 
entry thereof under the homestead law of the United Stages, and 
who claims to have made a valid settlement on that part of the 
land now known to be outside of the actual meander lines as shown 
on the original plat of survey and which are described [in said 
application, that said Kitchling claims to have been in actual occu- 
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pancy of said land for three years last past and alleges that he 
has made valuable improvements thereon, and that he has in all 
respects fully complied with the requirements of the law under 
which his rights are asserted. That plaintiffs deny that the said 
Kitchling has or can acquire any legal or valid right to make entry 
or acquire title to said land or any part thereof under the home¬ 
stead law or any other public-land law; but on the contrary alleges 
that with disposal and patenting of the lands above described, the 
subject of this suit, according to the survey of 1859, the defendants, 
or their predecessors in office, fully exercised their power and 
authority with respect to said lands and lost jurisdiction to make 
further surveys or resurveys of the lands in question or to enter¬ 
tain any application to that end, and that defendants can 

10 only lawfully resume jurisdiction in the premises upon a 
clear and convincing showing of fraud or palpable mistake 

in the said survey of 1859, which has not been shown in the said 
application for resurvey or through the investigation based thereon, 
and these defendants, disregarding the legal effect of the patents 
previously issued and under which these plaintiffs claim, wrong¬ 
fully and arbitrarily ordered and directed a survey of said lands, 
and erroneously held and determined that they were public lands 
of the United States, wholly or in part in place at the time of the 
original survey and then and now situated between the said Indian 
River and the meander line of said lots 2 of said section 31 and 
lots 7 and 8 of said section 32, now owned by these plaintiffs, as 
shown upon the original plat of survey mentioned and referred to 
in the outstanding patents. That the said erroneous and arbitrary 
action of defendants is based upon the claim that such survey is 
necessary and proper in the due administration of the public land 
law, and that their determination and action in the premises con¬ 
stitutes the exercise of judgment and discretion. 

13. That the order of the defendant for a further survey is arbi¬ 
trary and unwarranted and destructive of valuable property rights 
acquired in good faith by your orators on the basis of the existing 
survey, a final survey of the township against which there is no 
charge of fraud or wrongdoing, and unless restrained it will be fol¬ 
lowed by a further plat of the land of your orators on the shore of 
the Indian Kiver, and the title of your orators will be clouded 
through disposals of the lands as “ public lands,” to the great 

11 inconvenience and irreparable injury of your orators, who are 
without adequate remedy at law, and are otherwise remediless 

except in equity to prevent the carrying into effect of the arbitrary, 
unlawful, threatened, and unwarranted action of the defendants 
herein complained of. 

Wherefore your orators pray: 

That your honor grant to your orators your writ of injunction, 
enjoining the defendants, Hubert Work, Secretary of the Interior, 
and William Spry, Commissioner of the General Land Office, and 
their successors in office, and all persons claiming to act under their 
authority or control, absolutely to desist and refrain from further 
proceeding under said order of November 13, 1925, in attempted 
resurvey or further survey of your orators said described lands 
along the shore of the Indian River in said described township, until 
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your honor shall appoint and direct an order herein, and that upon , 
such hearing the writ herein prayed be granted and continued until’, 
the final determination of this suit, and upon such final hearing be; 
made permanent. 

To the end that the defendants may, if they can, show' why your 
orators should not have the relief hereby prayed, and may full, true, 
and perfect answer make, according to the best of their knowledge, 
rememberance, information, and belief, to the several matters herein 
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orators a writ of Subpoena ad respondem, issuing out of and. 
12 under the seal of this honorable court, directed to said defend¬ 
ants, Hubert Work and William Spry, commanding them to 
be and appear, and make answer unto this bill of complaint, and per¬ 
form and abide by such order and decree herein, as by this court 
may seem to be required of the principles of equity find good, 
conscience. 

And that your orators may have such other or further relief: 
in the premises as the circumstances of the case may require. 

Beachland Development Company, 
and Winchester Fitch, 

By Lemuel Oliver, (signed) 

Attorney. 

Lemuel Oliver, (signed) 

F. W. Clements, 

Attorneys for Plaintiff. 


City of Washington, 

District of Columbia , ss: 


On this 10 day of July, 1926, before me personally appeared 
Lemuel Oliver, attorney for the plaintiffs, the Beachland Develop-r 
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In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[seal.] Thos. C. Havell, 

Assistant Commissioner of the General Land Office. 

15 1223363 
This agreement, made this the third 4th day of March, 

1859, between Francis L. Dancy, Surveyor General of the United 
States, for the State of Florida, acting for and in behalf of the 
United States, of the one part, and William S. Harris, of Marion 
County, Florida, of the other part, 

Witnesseth: That the said William S. Harris, for and in consid¬ 
eration of the conditions, terms, provisions, and covenants hereinafter 
expressed,. and according to the true intent and meaning thereof, 
doth hereby covenant, promise, and agree with the said Surveyor 
General in his capacity aforesaid, that he, the said William S. Harris, 
in his own proper person, with the assistance of such chainmen, 
axemen, flag bearerers, and others, as may be necessary, agreeably with 
the laws of the United States, and with such general and special 
instructions as he may receive from the said Surveyor General or 
his successors in office, will truly and faithfully subdivide into sec¬ 
tions the following lines of scrap work or unfinished surveys, not 
heretofore surveyed, on account of the difficulty of execution, viz, 

Fractional townships 18 & 19, of35R. S. &E. 

“ “ 20,21.22,23,24, of 36 “ “ “ 

“ “ 21,22,23,24,25,26. of 37 “ “ “ 

44 44 22,23,27,28, of 38 44 44 44 

44 44 30, 31,32,3 3, of 39 44 44 44 

44 44 32,33,34, of 40 44 44 44 

estimated to be four hundred & sixty-nine miles; and that he will 
complete those surveys in the manner aforesaid, and return the true 
and original field notes thereof to the office of said Surveyor General 
on or before the first day of July next ensuing the date hereof (acts 
of God excepted) on penalty of forfeiture ana paying to the United 
States the sum specified in the annexed bond executed by the said 
William S. Harris and bearing even date with this agreement, if 
default be made in any of the foregoing conditions. 

And the said Francis L. Dancy, in his capacity as Surveyor Gen¬ 
eral as aforesaid, covenants and agrees with the said William S. 
Harris that on the completion of the surveys above named in the 
manner aforesaid there shall be paid by the United States unto the 
said William S. Harris as a full compensation of the whole ex¬ 
pense of surveying and making return thereof at the rate of 

16 the sum of six dollars per mile for every mile and part of a 
mile actually run and marked in the field, the survey of which 

may be accepted, approved, and passed by the Surveyor General for 
the time being, random lines and offsets not included. And it is 
further understood and agreed, by and between the parties to this 
agreement, that the said Francis L. Dancy reserves to himself in 
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his said capacity, and to his successors in office, the right in the 
event of his or their having reasonable ground to believe that the 
work contemplated to be performed by the said William S. Harris 
under this contract shall not have been executed in the manner con¬ 
templated by the said laws and instructions, and that an examination 
thereof is required by the public interests, to appoint at any time a 
competent and disinterested deputy to examine the said work in 
the field at the cost and expense of the said William S. Harris. 

Provided, also, That no Member of Congress, or subagent or con¬ 
tractor, shall have any part or interest in this contract, and that no 
payment shall be made for any surveys not executed by the said 
deputy surveyor himself in his own proper person. 


In testimony whereof the parties to these articles of agreement 
have hereunto set their hands and seals the day and year first above 
written. 

Signed, sealed,. and acknowl 
edged before us. 


Francis L. Dancy, [sea: 

Surveyor General. 
William S. Harris, [sea: 

Deputy Surveyor. 


Edwin D. Foxhall, 

Robert F. Dancy. 

St. Augustine, Fla. 

I, William S. Harris, deputy surveyor, do solemnly sWear that I 
will truly, faithfully, impartially execute the surveys mentioned in 
the foregoing agreement, to the best of my skill and ability, in 
accordance with the laws and instructions therein mentioned. 

Sworn to and subscribed by the 
said William S. Harris before me 
this 15th day of March, A. D 
1859. 

John Diche, 

Notary Public. 

17 Know all men by these presents, That we, William S. 

Harris, of Marion County, Fla., as principal, and John M. 
McIntosh and Simeon Helvenston, of Marion County, Florida, as 
sureties, are held and firmly bound to the United States in ihe sum of 
six thousand dollars, lawful money of the United States (being double 
the estimated amount which would be due by the United States to the 
said William S. Harris on the completion of the surveys named in 
the agreement entered into on the day therein specified, 4th March, 


William S. Harris, 

Deputy Surveyor. 


1859, by Francis L. Dancy, as Surveyor General, of the district of 
Florida, and the said William S. Harris, hereto annexed), jfor which 
payment well and truly to be made we bind ourselves, our heirs, 
executors, and administrators, and each and every of us and them, 
jointly and severally, firmly by these presents. Signed with our 
hands, and sealed with our seals, this the fourth day of March, 1859. 

The condition of the above obligation is such that if the above 
bounden William S. Harris shall well and truly and. faithfully, 
according to the laws of the United States and the instructions of 
the Surveyor General, make and execute the surveys which are 
required to be made by him by the said agreement, in the- maimer 
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prescribed thereby, and shall also make due return of the said orig¬ 
inal notes thereof in the manner and within the time prescribed by 
said agreement and instructions, or within such extension of the said 
time as the said Surveyor General may afterwards designate, then 
this obligation to be void; otherwise, and in default of a complete 
and full compliance with either or any of said obligations in said 
agreement, it shall remain in full force and effect. 


Signed, sealed, and acknowl¬ 
edged before us. 

Aaron S. Goin, 

of Marion County. 
Edward M. L. Engle, 
of Marion County , Fla.. 


William S. Harris. [seal.] 
John M. McIntosh. [seal.] 
Simeon Hilvenston. [seal.] 


18 Reed, with S. Genl.’s letter No. 80.388 44 E ” of March 21, 
1859. 

Contract & bond of William S. Harris, March 4, 1859, for survey¬ 
ing subdivision lines & traverse in the following townships, viz: 

Tract, townships 18 & 19, R. 35 S. & E. 

44 44 20, 21, 22, 23, 24, of 36 S. & E. 

44 44 21, 22, 23, 24, 25, & 26, of 44 37 44 

44 44 22, 23, 27, 28, of R. 38 44 

44 44 30, 31 & 32 of R. 39 44 

44 44 32, 33 & 34 of R. 40 44 

Bond for $6,000, dated 4th March, 1859. 

Townships 23 & 24 south of ranges 36 & 37, tps. 25 & 26 south of 
range 37 & tps 23, 27 & 28 south of range 38 east, paid for by G. L. O. 
report No. 10956 of Deer. 20th, 1859. 

Township 28 south of range 37; township 30 south of range 38; 
townships 29, 30, & 31 south of range 39, & townships 32, 33, & 34 
south of range 40 east, paid for by G. L. O. Report No. 11.047 of 
January 11th, 1860. 

Survey of townships 18 south of range 35; townships 21 & 22 
south of ranges 36 & 37; & township 22 south of range 38 east, 
paid for by G. L. O. Report No. 11603, of May 24th, 1860. 

Closed. 


19 i Surveyor General’s Office, 

St. Augustine , Florida , December 30th , 1859. 

Sir: Herewith I have the honor to forward for your approval 
certified transcripts of the field notes and approved township plats 
of the surveys of the following townships in this district, to wit: 

Township 28, range 37 south & east of the principal meridian. 

29, 30 & 31 of range 39 “ 

“ 30, of range 3S “ “ “ “ 

32, 33 & 34 of range 40 “ 

Surveyed by William S. Harris, deputy surveyor, under his con¬ 
tract dated March 4th, 1859, in two rolls Nos. 1 & 2. 

I also inclose in this a certified account in favor of Deputy Harris 
for the amount of the above surveys, which I hope will be found 
correct. 


j ' 


Vv 
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j 

Mr. Harris requests a draft for the amount may be seiit to him at 
this place. 

Respectfully, your obt. servant, 

F. L. Dancy, 

Surveyor General. 

To the Commissioner of the General Land Office, 

Washington Cibiy, D. C. 

Index diagrams prefixed. 

No “ “ required. 

Transcripts (4 books) returned to S. G. to prepare the necessary 
indexes. 


20 Surveyor General’s Office, 

St. Augustine, Fla., Deer. 30th, 1859 . 

F-15298 

F. L. Dancy, Surveyor General, transmits: 

Rolls Nos. 1 & 2, containing transcripts of field notes and township 
plats. 

Docmt. No. 1, certified account of Wm. S. Harris, dep. sur., for the 
survey of the same. 

F. L. Dancy, Sur. Gen. 

Ackd. Jany. 12th, 1860. 

[Stamped:] Jan. 10, 1860. j 

. Dallas. 
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Plaintiffs’ Exhibit B 
The United States of America 


Certificate No. 4839. 

To aU to whom these present shall come, Greeting: I 

Whereas William Munson, of Kenosha County, Wisconsin, has 
deposited in the General Land Office of the United Stated a certifi¬ 
cate of the register of the land office at Gainesville, Florida!, whereby 
it appears that full payment has been made by the said William 
Munson, according to the provisions of the act of Congress of 
the 24th of April, 1820, entitled “An act making further provision 
for the sale of the public lands,” for and the acts supplemental 
thereto, for the lot numbered two of section thirty-one and the lots 
numbered two and three of section thirty-two, in township thirty- 
two, south of range forty east of Tallahassee meridian ini Florida, 
containing one hundred and twenty-one acres and eighty-two hun¬ 
dredths of an acre, according to the official plat of the survey of the 
said lands, returned to the General Land Office by the Surveyor 
General, which said tract has been purchased by the said William 
Munson. Now know ye that the United States of America, in con¬ 
sideration of the premises, and in conformity with the several acts 
of Congress in such case made and provided, have given and granted, 
and by these presents do give and grant, unto the said William 
22 Munson and to his heirs, the said tract above described: To 
have and to hold the same, together with all the rights, privi- 
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leges, immunities, and appurtenances, of whatsoever nature, there¬ 
unto belonging, unto the said William Munson and to his heirs and 
assigns forever. 

In testimony whereof I, Chester A. Arthur, President of the 
United States of America, have caused these letters to be made 
patent, and the seal of the General Land Office to be hereunto 
affixed. 

Given under my hand, at the city of Washington, the thirty-first 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-four and of the independence of the United States the 
one hundred and eighth. 

By the President: 

Chester A. Arthur, 

By O. L. Judd, Asst. Secretary. 

S. W. Clark, Recorder of the General Land Office. 

“ B.” [l. s.] 


Department of the Interior, 

General Land Office, 

W ashlngton, D. C., Jan. 26,1926. 

I hereby certify that this photograph is a true copy of the patent 
record which is in my custody in this office. 


M. P. LeRoy, Recorder. 


[Seal of United States General Land Office.] 
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Plaintiffs’ Exhibit C 


The United States of America 


Homestead certificate No. 3448. 

Application 5344. 

To all to 'whom these 'presents shall come, Greeting: 

Whereas there has been deposited in the General Land Office of the 
United States a certificate of the register of the land office at Gaines¬ 
ville, Florida, whereby it appears that, pursuant to the act of Con¬ 
gress approved 20th May, 1862, “ To secure homestead to actual 
settlers on the public domain,” and the act supplemental thereto, the 
claim of Preston Augustus McMillon has been established and duly 
consummated in conformity to law for the lots numbered five, six. 
seven, eight, and nine of section thirty-two, in township thirty-two 
south of range forty east of Tallahassee meridian in Florida, con¬ 
taining one hundred and sixtv-one acres and twenty-four hun¬ 
dredths of an acre, according to the official plat of the survey of the 
said land returned to the General Land Office by the Surveyor Gen¬ 
eral. 

Now, know ye that there is therefore granted by the United States 
unto the said Preston Augustus McMillon the tract of land above 
described: To have and to hold the said tract of land, with the 
appurtenances thereof, unto the said Preston Augustus McMillon and 
to his heirs and assigns forever. 
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In testimony where I, Chester A. Arthur, President of the United 
States of America, have caused these letters to be made patent 
23V 2 and the sefal of the General Land Office to be hereunto affixed. 
Given under my hand, at the city of Washington, the thir¬ 
teenth day of August, in the year of our Lord one 

“ft” j- -| thousand eight hundred and eighty-tqree and of 
L L - s.J t j ie independence of the United States the one 
hundred and eight. 

By the President : 

Chester A. Arthur, 

By Wm. H. Crook, Sec'y. 

S. W. Clark, 

Recorder of the General Land Office. 

Department of the Interior, 

General Land Office, 
Washington , D. C., Jan. 26,1926. 

I hereby certify that this photograph is a true copy of the patent 
record which is in my custody in this office. 

M. P. LeRoy, Recorder. 

[Seal of United States General Land Office.] 

24 Plaintiffs’ Exhibit D 

Before me, the undersigned authority, on this day j personally 
appeared Jas. O. Watson and John H. Crawford, to me well known 
ana known to me to be the president and treasurer, respectively, of 
the Beachland Development Company, a corporation, (who, after 
being by me duly sworn according to law, deposes and says each for 
himself: 

1. That the Beachland Development Company is duly organized 
and existing corporation under the laws 01 the State of Florida 
and is and has been since, to wit, August 4th, 1924, the owner in fee' 
simple of the following-described real estate situate, lying, and being 
in Indian River (formerly St. Lucie) County, State of (Florida: 

Government lot two (2), section thirty-one (31), and Govern¬ 
ment lots three (3), four (4), five (5), six (6), and seven (T), in 
section thirty-two (32), south of ran^e forty (40) east. 

2. That the patents of the United States issuing fpr said lands 
were and are in accordance with the plat of the survey of paid town¬ 
ship filed in 1859, showing the tracts to extend to and abut on the 
Indian River, and in subsequent transfers of the lands they were 
described as including an unbroken tract from the waters of the 
Atlantic Ocean on the east of the waters of the Indian River on the 
west; that the abstract of title to the property contained the only offi¬ 
cial Government survey of the land and the transfers made, all of which 
was t ho roly examined and passed upon by attorneys for the Beach¬ 


land Development Company prior to the time and at the time 
it purchased said lands, and showing upon its face conclusively 
that the said property is in fact bounded on the west by the 
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waters of the Indian River; that at the time of said purchase, no 
one other than the company was in possession of the land, and no 
one was heard to say or claim that the waters of the Indian River 
were not in fact the western boundary of said land; that neither the 
Secretary of the Interior nor the Commissioner of the General Land 
Office or any of their agents claimed that the title conveyed by the 
United States patents to the original patentees of the United States 
for the land were not valid, and could not be relied upon for their 
face value in conveying the lands purported to be conveyed thereby 
and/or that the lands did not extend to the waters of the Indian 
River for the western boundary thereof in accordance with the only 
Government plat of survey with all riparian rights thereto 
appertaining. 

3. That said land was purchased by the said company solely for 
the purpose of subdivision and development as a town site, for which 
it was and is particularly valuable, and the fact that this property 
was bounded by the waters of the Indian River and was an unbroken 
tract consisting largely of river frontage was the controlling cause 
influencing the company’s purchase of said land; that if the com¬ 
pany had not been assured and felt positive that it was purchasing 
:all of the river frontage in the above-described property, according 
to the official plat of the same, it would have never considered the 
purchase of said property; that a special and additional price was 

charged by the vendor, and paid by the company, in considera- 

26 tion of this property lying on and being bounded by the Indian 

River; that if tne company had not been advised and assured 

that it was obtaining one-half mile of river frontage by such pur¬ 
chase it would not have even given serious consideration to the 
vendor’s offer to sell; that the entire half mile of river frontage 
was and is essential to the company’s plan of development, and 
without same its entire purpose has been frustrated; that rely¬ 
ing entirely upon representations of the vendor, attorneys, abstracts, 
and Government plats, and with the sole purpose of obtaining title 
to all of said land between the Atlantic Ocean and the Indian River, 
the company paid the sum of one hundred sixty thousand dollars 
($160,000.00) for said tract of land; that said great price would not 
have been paid nor would the property have been purchased at any 
price except in consideration of the obtaining of one-half mile of 
river-frontage property. 

4. That since purchasing said property the said company has gone 
to great expense in developing and improving said property; that 
an eightv-foot street has been hard surfaced extending from the 
bridgehead on the Indian River to the Atlantic Ocean, a distance 
of little less than one mile; that a fifty-foot street has been laid 
out and hard surfaced extending along the edge of the ocean from 
the northern boundary of said property to the southern boundary— 

a distance of slightly over one-half mile; that curbs and side- 

27 walks have been laid on both sides of said streets; that all 

of same was recently completed at a cost of over one hundred 

thousand dollars ($100,000.00); that all other streets in the subdi¬ 
vision excepting one have been graded and made ready for hard 
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surfacing, being about four miles of streets; that sidewalks and 
curbs extending on both sides of said unfinished streets have been 
laid for over half of the entire system, being about five miles of 
sidewalks and five miles of curbs; that the Beachland Development 
Company has expended already on said unfinished work the sum of 
over one hundred thousand dollars ($100,000.00), making a total of 
over two hundred thousand dollars ($200,000.00) expended up to 
the present time on streets, sidewalks, and curbs alone; that the cost 
of clearing said land and staking out into lots all of government 
lots three"(3), four (4), five (5), six (6), and part of Government 
lot two (2) has cost the company up to the present time in excess 
of forty-five thousand dollars ($45,000.00). 

5. That the Secretary of the Interior has ordered that part of 
Government lot seven (7) which is adjacent and riparian to the 
Indian River surveyed, said lands having been subdivided into town 
lots and contracted to be sold to innocent purchasers over one year 
ago; that the Secretary of the Interior proposes to dispose of said 
lands as public lands of the United States after such survey; and the 
Secretary of the Interior in proposing to survey, plat, aind dispose 
of said lands as public lands of the United States has caused the 
company great financial loss and unnecessary litigation in protect¬ 
ing its title and warranty of title; that the company by and 

28 through its officers, agents, and attorneys has fully exhausted 
all means open to it to be heard before the Secretary of the 

Interior and his subordinates in opposition to the proposed action 
by them in disregard to the titles of the company in s|nd to the 
premises above described. I 

6. That the Beachland Development Company would never 
expended said money on this property, nor any part of said money, 
if it had not been advised and thoroly convinced before and at the 
time of its purchase that it had fee simple title to all of spid above- 
mentioned property extending from the ocean to the rivjer bound¬ 
aries; that without the entire half mile of river frontage its plan 
of development is nullified and made practically worthies^; that all 
of said money was expended and all of the improvements made, 
part of same being upon the river front property now proposed to 
be surveyed, platted, and disposed of as public land, solely in con¬ 
sideration of the fact that the company owned the land adjoining 
and abutting on the river; that without the entire half mile of river 
front the rest of the property would not have been of great value for 
development purposes; that if the company is deprived of said river 
frontage through the action of the Secretary of the Interior in sur¬ 
veying, platting, and disposal as public lands it will suffer irrep¬ 
arable loss and its entire plan of development probably fail. 

7. That the Beachland Development Company’s plan of develop¬ 
ment calls for the following improvements, m addition to [what has 
already been done as above stated: To fill in all marsh and overflow 

land lying along the edge of the Indian River; to [bulkhead 

29 and place a sea wall along the entire half mile of river fronts 
age; to survey and stake off into lots all property in the entire- 

tract that has not already been subdivided; to grade streets thru- 
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out ail of said property; to pave and/or hard surface all streets 
already graded and to be graded; to lay sidewalks and curbs on each 
side of all streets to be placed thruout the entire tract of land; to 
plant palms and shrubbery along streets thruout the tract of land 
in the entire subdivision and to beautify it generally; to erect hotel 
and casino on the ocean front at the foot of the street already paved, 
financing of which enterprise is now practically completed, ana work 
on which will undoubtedly be started within the next thirty days; 
to build a yacht club and yacht basin on the river front and to lay 
out a public park along same. 

8. That all of said work has been done and money spent and all 
of other work is to be done solely in consideration of title to said 
river front property being in the Beachland Development Company; 
that said company would never have undertaken said improvements 
and development except on the strength of its ownership of the said 
river frontage; that as a result of the proposed action of the Secre¬ 
tary of the Interior in ordering said lands surveyed, platted, and 
mapped as public lands of the United States the company has spent 
large sums of money in the protection of its rights and guarantees. 

9. That said lands and all of them are within the corporate limits 
of the city of Vero Beach, Indian River County, State of Florida; 
that said company and its predecessors in interest have paid all 

taxes which have been assessed against the lands by the State, 
30 county, and municipal authorities; that all of said lands have 
been treated as lands belonging to the said company in levy¬ 
ing the taxes thereon by the said State, county and municipal tax 
collections, and have not been treated as public lands. 

Jas. O. Watson, 

President Beach Land Development Co. 

J. H. Crawford, 

Treasurer of BeacJdand Development Co. 


State of Florida, 

County of Indian River, ss: 

Sworn to and subscribed before me this 7th day of June, 1926. 
[seal.] L. L. Maser, 

Notary Public, State of Florida, at Large. 

My commission expires May 22, 1929. 

31 Before me, the undersigned authority, on this day per¬ 
sonally appeared Winchester Fitch, who, after being by me 
duly sworn, deposes and says: 

1. That he is now, and has been at all times subsequent to, to wit. 
August 4th, 1924, the owner in fee simple of an undivided one-hali 
interest in the following described real estate situated and being in 
Indian River County (formerly St. Lucie County), Florida: 

Government lot eight (8), in section thirty-two (32), township 
thirty-two (32), south of range forty (40) east; also certain lots in 
Riomar subdivision in Government lot two (2), section six (6), 
township thirty-two (32), south of range forty (40) east; all of said 
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land being contiguous and comprising one tract of land, and being 
bounded on the west by the waters of the Indian River. 

2. That the vendor from whom affiant purchased said land repre¬ 
sented to said affiant at the time of purchase and prior to said pur¬ 
chase that the said property extended in an unbroken tract along 
the waters of the Indian River; that the abstract of ^itle to the 
property, containing the only official Government survey of the 
property, all of which was thereby examined and passed upon by 
attorney for affiant prior to the time and at the time said purchase 
was consummated, snowed upon its face conclusively tnat the said 
property was in fact bounded on the west by the waters ox the Indian 
River; that at the time of said purchase no one other than the 
vendor was in possession of the land, and no one was heard to say 

or claim that the waters of the Indian River were not in fact 

32 the western boundary of said land; that neither thb Secretary 
of the Interior nor the Commissioner of General Land Office 

or any of their agents have ever questioned the correctness of the 
Government survey and titles granted thereunder by the United 
States. 

3. That the fact that this property was bounded by th^ waters of 
the Indian River was the chief reason for affiant’s purchasing said 
land; that if he had not felt positive that he was acquiring all of the 
river frontage which the Government survey showed to be included 
in the tract of land being purchased he would never have purchased 
said land; that a special and additional price was charged by the 
vendor, and paid by "affiant, in consideration of this property lying 
on and being bounded by the Indian River; that the jprice paid 
would not have been paid, nor would affiant have purchased the 
property at any such price except in consideration of the obtaining 
of the said river frontage adjacent to his other property in the 
Riomar tract. 

4. That since purchasing the said property affiant lists gone to 
great expense in developing and improving same, none of which 
expense would have been incurred unless affiant had beep advised, 
and felt safe in assuming, that he had fee simple title to all of the 
above-mentioned property bordering the Indian River; that without 
the river frontage which he bought and paid for his property is 
rendered of much less value; that all of said money was expended, 
and all of the improvements placed upon the said land, paft of same 
being placed upon the river front property now attempted to be 
surveyed by the Secretary of the Interior solely in consideration 

of the fact that affiant owned the land adjoining the river. 

33 5. That the improvements made by affiant upon the said 
tract of land consist of the following: Affiant’s wiqter home, 

the construction of which cost about fifty thousand dollars ($50,- 
000.00); affiant’s tank, tank house, and water supply systejm costing 
about $1,500.00; affiant’s boathouse and dock, costing approximately 
$5,000.00; tool house and store house, costing about five! hundred 
dollars ($500.00); fruit and ornamental trees have been planted and 
shrubbery set out, and grounds and premises generally beautified 
at great cost to affiant; that other improvements are contemplated by 
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affiant in the wav of development and sale of part of the said tract of 
land and river frontage, said improvements to cost many thousands 
of dollars, ail of which are upon the above described lands. 

Winchester Fitch. 

State of New York, 

County of New York, ss: 

Sworn to and subscribed before me on this 26 day of June, 1926. 

[seal.] M. Bishop, 

Notary Public , Westchester Co. 

Certificate filed in New York Co. Register No. 8460. N. Y. County, 
No. 605. 

No. 14676. Series B. 

State of New York, 

County of New York, ss: 

I, William T. Collins, clerk of the county of New York, and 

34 also clerk of the supreme court in and for said county, do 
hereby certify that said court is a court of record, having by 

law a seal; that M. Bishop, whose name is subscribed to the annexed 
certificate or proof of acknowledgment of the annexed instrument, 
was at the time of taking the same a notary public acting in 
[seal] and for said county, duly commissioned and sworn, and 
qualified to act as such; that he has filed in the clerk’s office 
of the county of New York a certified copy of his appointment and 
qualification as notary public for the county of Westchester with his 
autograph signature; that as such notary public he was duly author¬ 
ized by the laws of the State of New York to protest notes; to take 
and certify depositions; to administer oaths and affirmations; to take 
affidavits and certify the acknowledgment and proof of deeds and 
other written instruments for lands, tenements, and hereditaments, 
to be read in evidence or recorded in this State; and further, that 
I am well acquainted with the handwriting of such notary public 
and verily believe that his signature to sucn proof or acknowledg¬ 
ment is genuine. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court at the city of New York, in the county of New 
York, this 28 day of June, 1926. 

William T. Collins, Clerk. 

35 Plaintiff’s Exhibit E 
“B.” 

SGO. Department of the Interior, 

General Land Office, 

Washington, January 26, 1926. 

I hereby certify that the annexed copy of report, dated July 31, 
1925, filed under. No. 1148649, is a true and literal exemplification 
of the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[seal] . Thos. C. Havell, 

Assistant Commissioner of the General Land Office. 
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REPORT OF EXAMINATION OF A TRACT OF UN SURVEYED LAND IN 
SECS. 31 AND 32, T. 32 S., R. 40 E., TALLAHASSEE MER., DESIG¬ 
NATED AS GROUP 28, FLORIDA 


38 Department of the Interior 

Report of examination of a tract of alleged unsurveyed land in secs. 
31 and 32, T. 32 S., R. 40 E., Tall, mer., designated as group 28, 
Florida. 

Mr. Donald B. Clement, 

Technical Asst, to the Supervisor of Surveys , | 


General Land Office , Washington, D . C. 

Dear Sir: This case refers to the application of Waltey Kitching, 
of Vero, Fla., by A. M. Hill, of Vero, Fla., for the examination and 
survey of a tract of alleged unsurveyed land in secs. 31 and 32, T. 
32 S., R. 40 E., Talla. mer., Fla., situated between the record meander 
line of 1859 and the actual shore of Indian River. 

Protests to an examination and survey of the area ip question 
were filed by James O. Watson, attorney at law, West Palm Beach, 
Fla., S. S. Ford, of Cleveland, Ohio, representing Vero j^each De¬ 
velopment Co., and Winchester Finch, Union League Club, New 
York City, New York. 

Authority for the examination, which was made undir the di¬ 
rections contained in supplemental special instructions fori group 28, 
Fla., bearing date of Feb. 6, 1925, and signed by Frank Mi Johnson, 
supervisor of surveys, originated with office letter, 1148649-“E”- 
JHB, dated Nov. 28, 1924. 

39 After making a preliminary study of the various allega¬ 
tions and data presented by both the applicants andj protesta¬ 
tors, and before beginning actual field work, all interested parties of 
record, both pro and con, were notified of the pending field exami¬ 
nation, and several conferences were held witn representatives of 
each side of the case. 

The examination survey of the tract of land in question was com¬ 
menced April 4, 1925, and was executed with Buff solar transit No. 
9795. All azimuth determinations were accomplished with the solar 
attachment. The adjustments of the instrument were examined be¬ 
fore commencing field work, and all errors of adjustment eliminated, 
and the indications of the solar apparatus were compared 4nd made 
to conform with a true meridian determined by observation of 
Polaris. 

South boundary of T. S., R. 40 E. 

The south boundary of T. 32 S., R. 40 E., was first established 
by Houston, deputy surveyor, in 1844-5. This line was rerun and 
remonumented by Wm. S. Harris, deputy surveyor, in 1859, in 
connection with subdivision of T. 32 S., R. 40 E. 
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80!00 Mile post, edge of river, 11 Iks. from shore. 

40 2nd mile— 

40.00 % mile,- 

57.00 Sea beach,-” 

Harris’ notes read as follows: 

“From NW. cor. of Tp. 

East, in scrub. 

22.00 Intersect rt. & W. bank of Indian River- 

Continue across river 
base S. 15% 0 E., 18 chs. 
flag N. 76° 07' W. 
dist. 65.59 

distribute as follows: 

58.00 Completes line 0-31. 

Thence 

East, bet. 5-32 

7.59 To left or E. bank of Indian River. 

40.00 % post- 

54.00 To Atlantic beach.” 

A perusal of the foregoing shows that there is a difference of 7.59 
chs. in the distance across the Indian River as determined by the 
two deputies. Retracement shows Houston’s distance to be nearly 
correct. In fact, your examiner does not believe that Deputy Harris 
ever ran this particular line, for he shows an excess distance of 7.59 
chs. across Indian River and then to balance this and make this line 
compatible with subdivisional and meander lines to the north he 
shows a distance of only 46.41 chs. between the river and the 

41 oceanj whereas Houston shows a distance of 57.00 chs. The 
present examination shows this distance to be 56.85 chs., agree¬ 
ing verv closely with Houston’s determination. 

The local cor. of secs. 5, 6, 31, and 32 on the S. bdy. of the town¬ 
ship is a firmly set iron pipe, 3 ins. diam., 24 ins. above ground. 
This corner was reestablished in 1918 by Mr. R. D. Carter, civil 
engr., Yero, Fla., in accordance with letter of instructions dated 
July 22, 1918, signed by D. K. Parrott, Acting Assistant Commis¬ 
sioner of the General Land Office (see 789838^793526 “E”). This 
comer sets in shallow waters of Indian River 20 Iks. from E. shore 
of same (orig. notes give this cor. as being 11 Iks. from shore of 
river), and is generally accepted by the local engineering profession, 
and several subdivisional surveys nave been based thereon. It does 
not appear that the location of this corner can be successfully 
disputed. 

Thence east on true line bet. secs. 5 and 32 on S. bdy. of town¬ 
ship through shallow waters of Indian River. 

0.20 Shore of Indian River bears N. 39° 30' W. and S. 30° E. 

Set temp, meander cor. 

Cross timbered shore line. 



0.52 Intersect a firmly set cement block, 4 x 4 x 6 ins. above 
ground, established by local engineers as a witness refer¬ 
ence to above cor. of secs. 5, 6, 31, and 32. 

42 - 0. 87 Leave shore line, enter tidal salt-grass marsh, bears 

south and N. 10° 15' W. Set temp, meander cor. 

3.30 Leave tidal marsh, bears N. 14° 38' E. and south. Set temp, 
meander cor. j . v 

Thence along cleared survey line through dense upland timber 
and undergrowth. 

3. 83 Fall 1.10 chs. S. of SE. cor. of frame tool house (belongs to 
owner of adjoining land) in sec. 5 to S. of line. 

7.58 Fall 2 Iks. N. of oak hub 2x2x2 ins. above ground. This is 

a local marker for meander cor. of secs. 5 and 32. The 
ground elevation at this point is 2.82 ft. above mean high 
tide elevation of Indian River. 

7.59 Record distance for meander cor. of secs. 5 and 32. Set temp. 

meander cor. 

20.05 Intersect firmly set cement monument, 4x4x8 
ground. This is the local ^ sec. cor. of secs. 5 8 
20. 65 Dirt road, bears SE. and N. 

40.04 Intersect firmly set cement monument, 4x4x4 ins. above 
ground. This is the local % sec. cor. of secs. 5 and 32. 
54. 00 Record distance (Harris survey) for meander cor. of secs. 5 
and 32. Set temp, meander cor. I 

43 55.65 Intersect cement monument 4x4x6 ins. above ground, 

set at top of sand-dune barrier facing the Atlantic 
shore. This monument marks local alignment of S. 
bdy. of township. 

56.85. Intersect mean high tide mark of Atlantic Ocean. Set. temp, 
meander cor. of secs. 5 and 32. 

The local and generally accepted comer of secs. 29, 30, 31 and 32, is 


above 


tnrougn dense timber and undergrowth, over land upland 
in character. 

19.25 Enter low swampy marsh, lying at about mean high tide ele- 
• 1 vation, through scattering mangrove. 

26.74 Intersect local meander for. of secs. 30 and 31, which is a 
firmly set fat pine post 2 x 4 x 24 ins. above groined. Cor. 
sets on E. bank of Indian River. 

27.00 Record distance for meander cor. of secs. 30 and 31. Set temp. 


meander cor. in shallow waters of Indian River. 
Return to the local cor. of secs. 29, 30, 31 and 32. 


Thence N. 89° 54' E., along local line bet. secs. 29 and 32. 

33.47 Record distance for meander cor. of secs. 29 and 32, 
44 falls on E. slope of sand-dune barrier facing Atlantic 

Ocean. Set temp, meander cor. 

34.27 Intersect mean high tide mark of Atlantic. Set temp, mean¬ 
der cor. 

Return to local cor. of secs. 29, 30, 31 and 32. 

Thence S. 0° 14' W., on local line bet. secs. 31 and 32. Through 
dense timber and undergrowth. 

3.90 Shell surfaced road, bears E. and W. 
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20.22 Intersect firmly set cement block 4x4x4 ins. above ground. 

This is local -fa sec. cor. of secs. 31 and 32. 

37.05 Dirt road, bears E. and W. 

40.45 Intersect local *4 sec. cor., which is a firmly set cement post, 
4x4x4 ins. above ground. 

52.17 Record distance for meander cor. of secs. 31 and 32. 

52.76 Point for reestablished meander cor. of secs. 31 and 32 deter¬ 
mined by proportionate measurement. Set temp, meander 
cor. Ground elevation at this point is 6.36 ft. above mean 
high tide elevation of Indian River. 

58.20 Dirt road bears E. and W. 

60.69 Intersect local sec. cor. of secs. 31 and 32, which is a 
firmly set cement block, 4x4x6 ins. above ground. 

S0.66 Shore of Indian River bears H. 39° 30' W., and S. 39° 30' E. 

Set temp, meander cor. Enter shallow waters of Indian 
River shore. 

45 80.90 Intersect local cor. of secs. 5, 6, 31 and 32 on S. bdy. 

of township, previously described. 

Adjusted original meanders of Atlantic shore through sec. 32 

Beginning at temp, meander cor. of secs. 5 and 32 set at 54.00 chs. 
on line bet. secs. 5 and 32, on S. bdy. of township. 

Thence with adjusted orig. meanders through sec. 32. 

N. 13° 51' W., 33.50 chs. 

N. 14° 07' W., 49.94 * , 

to temp, meander cor. of secs. 29 and 32, 
set at 33,47 chs. on line bet. secs. 29 and 
32, previously described. 

Adjusted orig, meanders of Indian River shore through sec. 32 

Beginning at temp, meander cor. of secs. 5 and 32 set at 7.59 
chs. on line bet. secs. 5 and 32 on S. bdy. of township, previously 
described. 

N. 14° 57' W., (29.12 chs.) over rolling sandy land along E. bdy. of 
land omitted from the orig. survey, through mature timber and 
undergrowth. 

The following table gives elevations above mean high-tide level of 
waters of Indian River at various distances along this line: 

Dist., chs. Elev., ft. Topography 

0.00 2.82 

2.50 2.17 

3.40 2.24 

3.90 1.67 

5.00 2.98 

7.50 5.12 

10.00 5.72 

11.50 6.71 

12 .80 4.06 

/ 3.80 0.23 To point on S. edge of circular pond. 

46 15.00 0.23 To point on N. edge of pond. 

18.50 5.69 



Topography 


Dist, chs. 

20.00 

22.50 
25.00 

27.50 

29.12 6.36 To temp, meander cor. of secs. 31 and 32, set at 52.76 chs. 

on line bet. secs. 31 and 32, previously described. 

Thence with adjusted original meanders of Indian River 
through sec. 31. *■.-* j - 

N. 37° 36' W., (41.15 chs.) over rolling sandy land, along E. bdy. 
of land omitted from the orig. survey, with mature timber and 
undergrowth, to right and left of meander line. 

The following table gives elevations above mean high tide level 
of waters of Indian River at various distances along thi|S line: 

' ■ S' . / *■.♦*,,. y 

Dist., chs. Elev., ft. Topography 

0.00 6.36 

2.50 6.37 

5.00 . >7.09 

7.50 4.38 

10.00 4.86 

12.50 4.03 

15.00 5.38 

17. 50 5.14 

20.00 4.23 @ 18.40 chs. telephone line brs. E. and W. 

@ 18.70 chs. road brs. E. and W. 

22.50 3.32 ‘ ' 

25.00 3.70 - j 

27. 50 2.82 @ 26.95 chs. telephone line brs. N. and S. 

47 30.00 3.02 

32.50 2.22 

■35.00 2.25 

36.30 1.58 

37.50 1.87 

39.70 0.00 To point on mean high tide elevation on waters of Indian 

River. j 

Set temp. W. C. A. P. 1, sec. 31. This point marks the 
N. end of land omitted from the original survey in 
sec. 31. ] 

41.15. Proportionate point for Angle Point No. 1, sec. 31, falls in 
shallow waters of Indian River near E. shore of same. 1 - 

Thence N. 4° 47' W., 20.18 chs., to point for meander cor. of 
secs. 30 and 31, at 27.00 chs. on line bet. secs. 30 and 31, 
previously described. 


,. 


Present meanders of Atlantic through sec. 32 




Beginning at temp, meander cor. of secs. 5 and 32 set at 56.85 chs. 
on line bet. secs. 5 and 32 on S. bdy. of township, previously de¬ 
scribed. 

Thence with meanders of Atlantic through sec. 32. 

N. 14° 15' W., 50.00 chs. -* 7 

N. 17° 00'W., 33.98 “ To temp, meander cor. of secs. 29 and 32 

set at 34.27 chs. on line bet. secs. 29 and 
32, previously described. j 

The land between the above present Atlantic meander and the 
adjusted original meander line of the Atlantic is accretion land 
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which has been formed since the date of the original survey, and 
the Govt, has no legal claim to title to this area. 

Present meanders of Indian River through sec. 32 

43 Beginning at temp, meander cor. set at 0.87 chs. on line bet. secs. 
5 and 32 on S. bdy. of township, previously described. 

Thence, with meanders of Indian River through sec. 32, along 
mean high tide mark, with timbered upland to left and arid 
tidal salt-grass and mangrove marsh to right of meander 
line. 

N. 15° 15' W., 3.00 chs. 

S. 73° 30' E.. 2.80 44 
N. 69° 45' E., 2.80 “ 

S. 16° 15' E., 0.50 46 
S. 67° 15'W., 2.20 44 

S. 14° 38' W., 1.86 44 To temp, meander cor. set at 3.30 chs. on line 

bet. secs. 5 and 32 on S. bdy. of township, 
previously described. 

From temp, meander cor. set at 0.20 chs. on line bet. secs. 5 and 32' 
on S. bdy, of township, previously described. 

Thence, with meanders of Indian River through sec. 32, along 
mean high tide mark, with timbered upland to ri<jht and 
tidal salt-grass and mangrove marsh to left of meander line. 

N. 39° 30' W., 0.31 chs., to temp, meander cor. set at 80.66 chs. on 
line bet. secs. 31 and 32, previously described. 

Thence with meanders through sec. 31, with timbered upland 
to right and tidal salt-grass and mangrove marsh to left of 
meander line. 

N. 39° 30' W., 1.70 chs. 

N. 63° 00'W., 2.90 44 
N. 1° 30' E., 5.40 44 
N. 7° 15' E„; 4.10 44 
S. 58° 30' W., 1.80 44 
S. 25° 30' W., 4.90 44 
S. 9° 45'W., 1.40 44 
S. 55° 00' W., 0.55 44 
N. 36° 00' W., 4.93 44 
NORTH 4.08 44 
N. 14° 00' E., 1.30 44 
N. 15° 30'W., 2.20 44 

N. 43° 15' E., 2.60 44 @ 1.60 chs. beginning of fresh water tim¬ 

bered swamp, extending 5 chs. to east. 

@ 2.60 chs. end of timbered swamp, begin¬ 
ning of cleared upland to E. (Walter 
Kitching’s clearing). 

49 

N. 49° 15' E. 4.30 chs. 

N. 1° 45' E.’ 0.90 44 To point 30 Iks. S. of dirt road which bears 

E. and NW. This point is at NW. cor. 
of Kitching’s clearing. 
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N. 20° 45' E., 4.63 chs. 
50 


N. 9° 03' W., 11.20 44 
N. 14° 30' E., 2.90 “ 
N. 9° 45' W., 7.50 “ 


To W. C. A. P. 1, sec. 31, set at 39.70 chs. 
on 1st. course of the adjusted original 
meander line through sec. 31, previously 
described. This point marks the north 
extremity of lands omitted from the orig. 
survey in sec. 31, the meander line in ad¬ 
vance following approximately along the 
adjusted orig. meander line. 

To local meander cor. set at 26.74 chs. on 
line bet. secs. 30 and 31, previously de¬ 
scribed. , 


Traverse of Indian River shore 

The following traverse shows the east edge of open water of Indian 
River. Wherever this traverse line deviates from the above meander 
line the areas between these two lines are tidal flats lying at an 
elevation between high and low tide levels and are covered with salt- 
grass and scattering mangrove timber and undergrowth. 

Beginning at temp, meander cor. set at 80.66 chs. on line bet. secs. 
31 and 32, previously described. 

Thence, with river traverse. 

N.39°30'W., 1.70 chs. 

N, 63° 00' W., 2.90 “ 

N. 56° 45' W., 4.40 “ 

N. 36° 00' W., 6.40 “ 

N. 42° 15' W., 5.00 “ 

N. 30° 00' W., 4.50 “ 

N. 53° 45'W., 11.00 44 
N. 32° 45' W., 2.60 w 
N. 24° 15' W., 4.70 44 
N. 12° 00' W., 3.90 44 
N. 10° 00' W., 1.50 44 
N. 3° 30' W., 2.40 44 
N. 4 10 30' E., 2.30 44 
N. 16° 30' W., 2.10 44 
N. 16° 45' E., 7.60 44 
N. 27° 30' E., 2.30 44 

N. 28° 00' E., 3.30 chs. 

51 No. 20° 45' E., To W. C. A. P. 1, sec. 31, set at 39.70 chs. 
4.63 chs. on 1 st. course of adjusted orig. meander 

line through sec. 31. 

Calculations of areas in secs. 31 and 32 lying SW. of the adjusted 
orig. meander line of Indian River gives the following results: 


Section 

Total area 

Marsh area 

Omitted area 

31___ 

Acres 

92. 62 
10. 68 

Acres 

43. 92 
0. 85 

Acres 

48.70 
9. 83 

32_ 

Totals__ 

103. 30 

44.77 

58. 53 
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The area herein designated as omitted area is practically all 
upland in character, and reaches a maximum elevation of cj)ver 7 ft. 
above mean high tide elevation of Indian River. This area was land 
in place and upland in character at the date when Flbjrida was 
admitted into the Union, and at all subsequent dates having legal 
bearing on land titles in this State.' J The soil is identical in geological 
formation and age with that of adjoining lands which were]included 
in the original survey, and there is no tide sweep or other water 
action in Indian River which could possibly have formed this land 
by accretion in recent generations, nor is there any record or| remain¬ 
ing physical evidence of any recent geological avulsive upheaval of 
the land in this region, and no record or visible evidence of any 
lowering of the waters of Indian River. Indian River is a ^alt body 
of water connected with the Atlantic at various points by inlets, and 
while some of the various inlets along this shore are intermittent, 
being open and closed for varying periods of time, other inlets are 
permanent and have never been known to close up, so there is no 
possibility that tide level in Indian River could have been greatly 
different from its present status—certainly not great enough to have 
affected the character of the lands in question. . - - j 

The waters of Indian River to the west of this area are shallow at 
many points, and the channel of the Intercoastal ship canal which 
follows this river was dredged some 25 or 30 years ago. The spoil 
from this 9 anal was dumped to each side of the channel and not 
dumped over onto the shore, as one survey protestator tried tjo make 
out, for the top soil of the omitted area is entirely different 
52. from the river bottom dredgings, and in many places the sides 
of the dredged channel is marked by long narrow islands or 
banks, which were formed by the dumping of the dredgings from 
the channel. 

One of the main out-flow canals of the Vero drainage district dis¬ 
charges into Indian River across the river and at a point about 
opposite the north end of the omitted area in sec. 31. This canal is 
forming a large sand bar at the west side of the river whicji sand 
bar is still growing and extending out into the river. One protestator 
argued that the omitted area on the east side of the river was formed 
by the rush of water from the canal carrying sand and silt across the 
river and piling it up against the east shore. The argument is 
ludicrous, for the drainage canal has a spillway some distance back 
from the river shore where the water is dropped to river level, so 
that there is no outrush into the river, and furthermore the river is 
over one-half mile wide at this point. This protestator failed to 
explain how the drainage canal managed to carry its sand[-laden 
waters clearly across the ship channel, without silting up said chan¬ 
nel, for said ship channel has not been cleaned or redredged at this 
point since the offending drainage canal was placed in operation, and 
soundings reveal that the channel retains its depth opposite the 
drainage canal equal to its depth to the north and south outside the 
area in question. ' I 

Aside from the consideration of the geological formation of the 
area in question, there is abundant mature timber growth oil the 
omitted area to prove the age of this region. Unfortunately most of 
the timber is cabbage palm and live oak, and will not yield annular 
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ring counts, but the live oak is not a fast grower and there are speci¬ 
mens over two feet in diameter on this area which undoubtedly 
antedate the admission of Florida into the Union. Ring counts can 
be obtained from black mangrove trees along the Indian River shore 
and several were counted which were over eighty years old. 

Your examiner was accompanied by Messrs. Ferris and Bridge- 
man, of West Palm Beach, Fla., engineers for the protestators, and 
by Messrs. Damrow and Carter, of Vero, Fla., engineers for the sur¬ 
vey applicant. After going into the case with these engineers they 
all agreed, at least verbally, with your examiner in the findings 
herein presented. 

In some of his numerous presentations of his case the applicant 
for survey designated the marsh area lying between the omitted land 
and the open water of Indian River as “high marsh,” and made 
claim to same as a part of the omitted area. This is either a mis¬ 
take or a misrepresentation, for the major part of the marsh is 
distinctly tidal in character, and quite likely all of it may have 
53 been tidal at the date of the original survey, and should 
undoubtedly be eliminated from any extension survey. The 
examination shows that there is a total of 103.30 acres in secs. 31 and 
32 in the area applied for by the applicant. Of this area 44.77 acres 
should be eliminated as tidal, or near tidal, in character, leaving an 
area of 58.53 acres which was omitted from the original survey, is 
distinctly upland in character and was land in place at the dates 
when Florida was admitted into the Union and when the original 
survey was made. 

Walter Kitching, the applicant for survey, has partially cleared 
about 4 acres of the omitted land, and at the date of the examina¬ 
tion he was actively engaged in completing and extending the clear¬ 
ing and in erecting a two-story house thereon. He has erected a 
large water tank, has put down two wells, set out fruit trees, 
shrubbery, etc., has erected claim and trespass signs at all corners 
and boundaries of the land claimed, and makes his home on the 
tract: he is a former member of the U. S. Coast Guard, and gives 
every appearance of being a bona fide homesteader. He claims 
he occupied and claimed this area before adjoining land owners 
made any improvements or otherwise asserted rights in the premises. 

The Braswell Realty Co., of Fort Pierce and Vero, Fla., has 
purchased and subdivided the land to the east of the area in ques¬ 
tion, and believed they purchased and now own clear through 
from the ocean to Indian River. The former owner claims to have 
built roads across the area previous to Batching’s advent, and when 
he sold same to Braswell Realty Co. gave title to same, reading 
“ River to ocean, will full riparian rights.” These people apparently 
acted in good faith, and undoubtedly believed that all this land 
was theirs. The protestators claim that the applicant for survey 
is a “ professional homesteader ” who has already used in full his 
homestead rights, and they further claim that he is a bootlegger 
and general trouble maker. 

Your examiner believes that the omitted area in this examination 
is large enough and the attending physical conditions such that 
the department is justified in asserting title to same and in stipu¬ 
lating that same be surveyed as public land of the United States. 
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The matter of disposition of the land after survey may have to 

be based on special investigation by the field service, for fie survey 
protestators, as well as the survey applicant, apparently have estab¬ 
lished certain rights to the area in question. 

Very respectfully submitted. 

Arthur W. Brown 

' U. S. Cadastral 


neer 


“ B ” Department of the Interior. U 

• / i 

SGO. General Land Office, 

Washington, May IS, 1926 . 

I hereby certify that the annexed copy of letter dated Apgust 18, 
1925, No. 1148649, filed under group 28, Florida, is a true and 
literal exemplification of the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written 


Thos. C. Havell, 
Assistant Commlssioner of the General Land Office. 
[seal.] | 

55 i1148649 

Department of the Interior, 

General Land Office, 
Washington, D. C., August 18 ,j 1925. 

Transmitting report of examination of lands in secs. 31 an<fl 32, T. 

32 S., R. 40 E., group No. 28, Florida. 

The Commissioner, 

General Lamd Office. 

Sir : With reference to your letter 1148649 u E ” JHB dated 
November 28, 1924, I now have the honor to transmit herewith for 
your consideration and action the report of the examination of lands 
alleged to have been omitted from the original survey in secs.! 31 and 
32, T. 32 S., R. 40 E., Tal. M., Florida, submitted by Arthur W. 
Brown, U. S. cadastral engineer. 

This case refers to the application of Mr. Walter Kitching jfor the 


survey of lands in these sections which he alleges were not included 
within the original survey. Several protests having been received 
against the approval of this application, the record in the case was 
transmitted to the undersigned with the office letter above mentioned 
with a request that an examination in the premises be made. ! 

The examination which was conducted by Mr. Brown was carried 
on during the past surveying season. The report of the examination 
indicates that Mr. Brown filly considered all phases in connection 
with the application and made a very careful examination ]of the 
physical characteristics of the land outside the original 
56 meander line in these sections. 

Mr. Brown’s report is full and complete as to the Condi¬ 
tion of the original survey in this vicinity and the character of the 
lands not included in that survey. It appears that an area of approx- 
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imately 58.50 acres of high land was not included in the original 
survey. This land has an elevation of from 3 to 7 feet above the 
mean high tide elevation of Indian River and is forested with a 
mature growth of timber characteristic of high land. 

The configuration of the land, however, is such that I am of the 
opinion that it should not be considered as public land. Aside from 
the narrow strips or peninsulas extending into the tidal marsh, the 
land omitted from the original survey has an average width of 
approximately 8 chains. Considering the character of surveys 
originally executed in this vicinity I am of the opinion that the 
original meander line through these sections conforms reasonably 
with the actual shore line and that these lands should be considered 
as appurtenant to the surveyed lands in these sections under the 
usual doctrine that the shore line and not the meander line forms 
the boundary. 

Accordingly, I recommend that the application of Walter Batch¬ 
ing for the survey of these lands be denied. 

Very respectfully, 

DBC. Arthur D. Kidder, 

Associate Supervisor of Surveys . 
Received Sep. 1, 1925. G. L. O. 

57 Plaintiffs’ Exhibit G 

“ B.” Department of the Interior, 

SGO. General Land Office, 

Washington , January 26, 1926 . 

I hereby certify that the annexed copy of letter, dated September 
29,1925, filed under No. 1148649, is a true and literal exemplification 
of the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the dav and vear above written. 

[seal.] Thos. C. Havell, 

Assistant Commissioner of the General Land Office. 

58 B—1. 

Address only the Commissioner of the General Land Office. 

CLB. JMcP. 

DBC. United States 

6X. i Department of the Interior, 

General Land Office, 
Washington , September 29,1925. 

In reply please refer to 1148649 44 E ” DBC. 

Recommending rejection of application of Walter Ivitching for sur¬ 
vey of certain lands in T. 32 S., R. 40 E., Florida. 

The Secretary of the Interior. 

Sir: I have the honor to transmit herewith, for your considera¬ 
tion and action, the record in connection with the application of 
Walter Kitching, filed by A. M. Hill, of Vero, Florida, for the sur¬ 
vey of certain lands adjacent to lot 2, sec. 31, and lots 7 and 8, sec. 32, 
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T. 32 S., R. 40 E., Tal. M., Florida, alleged to have been omitted 
from the original survey of that township as represented on the plat 
approved December 26, 1859. | 

In view of the conflicting statements contained in the papers sup* 
porting the application for survey and the protests against granting 
the request, by office letter “ E ” dated November 28, 1924, the associ¬ 
ate supervisor of surveys was requested to cause an examination to 
be made in the premises for the purpose of ascertaining whether or 
not there were any considerable areas of land which were in 

59 existence and above the mean high-tide elevation <j)f Indian 
River in 1845, when Florida was admitted into tpe Union, 

and in 1859, when this township was surveyed. The report of the 
examination by Arthur W. Brown, U. S. cadastral engineer^ together 
with a letter dated August 18, 1925, from Arthur D. Kidder, associ¬ 
ate supervisor of surveys, transmitting the report to this pffice, are 
with the record. 

In the application and supporting papers it is alleged that there 
is an area of from 60 to 100 acres of land in secs. 31 and ^2 which 
was omitted from the original survey; that this land is upland in 
character, not formed by accretion or the lowering of the Waters of 
the Indian River; that the age of the timber thereon and ihe char¬ 
acter of the soil prove the land to have been in existence and above 
mean high-tide elevation in 1845, when Florida was admitted into 
the Union, and at the time of the survey of the township. There is 
a further showing as to the improvements placed on the land by 
Walter Kitching. The application is accompanied by a number of 
affidavits and photographs in support of the contentions ma^e. 

Protests against the approval ox the application have beep filed by 
James O. Watson, of West Palm Beach, Florida; J. H. Sinith, of 
Cleveland, Ohio; Squire, Sanders and Dempsey, of Cleveland, Ohio, 
as attorneys for Nettie E. Livermore, B. D. Boatwright, C. C. Bras¬ 
well, Fred R. Treu, and James O. Watson; S. S. Ford, of Cleveland, 
Ohio, representing the Yero Beach Development Company; and 
Winchester Fitch, Union League Club, New York City. The prot- 
estants are owners of the surveyed lands in secs. 31 and 32, 

60 adjoining the alleged unsurveyed lands. In each qase the 
protestants set forth that their deeds of purchase describe 

their lands as being bounded on the west by the Indian River; that 
they have actually claimed, occupied, and improved the land as far 
west as the Indian River; that any excess land over that shown on 
the plat of the original survey has been formed by accretioh or the 
lowering of the waters of Indian River; that their title extends to 
the river under decisions of the Supreme Court of the United States 
in cases similar to the one in question. The protests are supported 
by a number of affidavits and letters upholdmg the points t>f pro¬ 
test above mentioned. There are also statements regarding the 
activities of Kitching in land matters in Florida which have no 
bearing on the settlement of the questions at issue. It also appears 
from the papers in the record that in a proceeding involving unlaw¬ 
ful entry and detainer, in the County Court of St. Lucie County, 
Florida, against Kitching by the owners of the adjoining surveyed 
land, a verdict was had in favor of the plaintiffs. Later Kitchin 


£ 
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secured a temporary restraining order against the sheriff and the 
plaintiffs in this case, enjoining them from interfering with the 
possession of said Walter Kitching pending a decision on his appeal 
from the holdings of the county court. 

The report of the examination by Arthur W. Brown, U. S. 
cadastral engineer, is complete as to the original survey situation in 
this vicinity, and as to the character of the land not included in that 
survey. It appears that an area of approximately 58.50 acres 

61 of upland was not included in the original survey, and that 
an area of about 45 acres of tidal marsh lies between this 

upland area and the open waters of the Indian River. The upland 
area not included in the original survey has an excavation up to 7 
feet above the mean high-tide elevation of the Indian River and is 
forested with a mature growth of upland species of timber of 
sufficient age to assure the existence of this land at the earliest date 
involved. The contention of the protestants that this land has been 
formed in recent years is outweighed by the findings of Brown. 

Brown recommends that the upland area omitted from the original 
survey be surveyed as public land, in the belief that the omitted area 
is large enough and the attending physical conditions such that 
the United States is justified in asserting title to said land. In his 
letter transmitting the report to this office, Mr. A. D. Kidder, associate 
supervisor of surveys, recommends that the lands in question be 
considered as appurtenant to the adjoining land, under the usual 
doctrine that the shore line, and not the meander line, forms the 
boundary of lands disposed of under the original plat of survey, 
his reason being that tne area and configuration of the land are not ' 
such as to warrant the United States in asserting title thereto. 

The right of the United States to examine into the correctness 
of public surveys, and to cause an extension survey to be made of 
lands erroneously or fraudulently omitted from the original survey, 
has been recognized in several decisions of the Supreme Court 

62 of the United States. See Horne v. Smith (159 U. S. 140), 
Niles v. Cedar Point Club (173 U. S. 300), Livestock Com¬ 
pany v. Springer (185 U. S. 47), Kirwan v. Murphy (189 U. S. 
35), United States v. Lee Wilson and Co. (245 U. S. 24), and Jeems 
Bayou Hunting and Fishing Club v. United States (260 U. S. 
561). A study of the cases cited above leads one to the conclusion 
that only in those cases where large areas have been omitted from 
the original survey can the United States assert title to the excess 
land. No numerical limit'has been established upon which to base 
a determination of the Government’s right to act in these cases. 

In United States v. Lane et al. (260 U. S. 662) the court held 
(syllabus): N ' I 

“Lots patented under the public land laws according to a plat 
showing them bordering on a lake, extend to the water as a 
boundary and embrace pieces of land found between it and the 
meander line of the survey, where the failure to include such pieces 
within the meander was not due to fraud or mistake but was con- • 
sistent with a reasonably accurate survey, considering the areas 
included and excluded, the difficulty of surveying them when the / 
survey was made, and their value at that time.” 



One of the tracts covered by the above decision was a compact 
body of land approximately tnree-quarters of a mile long and a 
quarter of a mile wide, embracing an area of about 98 acres. 

In the instant case the tract in controversy is about three-quarters 
of a mile long, with an average width, excluding the narrow 
63 strip or peninsulas, of about 8 chains (one-tenth mile), and 
embraces an area of about 58.50 acres. 

Measured by the standards of to-day, the original survey in this 
township was very roughly or crudely executed, particularly with 
respect to the meanders of the Indian River. In the execution of 
this part of the survey, the deputy surveyor used long meander 
courses, from 15 to 50 chains in length, apparently not attempting 
to follow the exact sinuosities of the shore lme but rather to obtain, 
in a general way, a determination of the approximate shore line. 
In so doing some tracts of land were not included in that survey, and 
in other places the meander line was carried across an indentation 
in the shore line, resulting in a certain amount of water surface being 
returned as land in place. This practice seems to have been quite 
general in the older surveys in this vicinity and, considering the 


wilderness in which this land was situated and the hardships and 
hazards incident to a more exact meander survey, may have been 
justifiable. j 

In my opinion the failure to include this particular trait of land 
in the original survey can not be attributed to error or fraud on 
the part of the deputy surveyor but rather that it is the result of 
the surveying practice being followed at that time. Considering 
the character ox the original surveys in this vicinity, I believe that 
the original meanders of the Indian River through these sections 
conform reasonably with the actual shore line. 

In view of the foregoing, I respectively recommend that the 
United States do not assert title to the excess landi in secs. 
64 31 and 32, T. 32 S-, R. 40 E., Tal. M., Florida; that the appli¬ 

cation of Walter Hitching for the survey of said lands be 
denied; and that the said areas be considered as portion? of the 
adjoining surveyed land under the usual doctrine that the shore line, 
and not the meander line, forms the boundary of lands disposed of 
under the plat of the original survey. 

Very respectfully, 

Thos. C. Havell, 

Acting Commissioner. 

January 23, 1926. 

The recommendations contained in this letter 
were not approved by the department. See 
Approved: letter from the First Assistant Secretary of the 

Interior dated November 13, 1925. j 

First Assistant Secretary. j 

Thos. C. Havell, 
Assistant Commissioner . 
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65 Plaintiffs’ Exhibit H 

“ B.” Department of the Interior, 

SGO. General Land Office, 

Washington, January 26, 1926. 

I hereby certify that the annexed copy of letter dated November 
13, 1925, filed under No. 1148649, is a true and literal exemplification 
of the original on file in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[seal.] Thos. C. Havell, 

Assistant Commissioner of the General Land Office. 

66 Group 28, Fla. 

No a ns. 

File 1148649. 

DPC. 

Department of the Interior, 

Washington, Nov. 13, 1925. 

Received Nov. 14, 1925. G. L. O. 

Address only the Secretary of 
the Interior. 

The Commissioner of the General Land Office. 

Dear Mr. Commissioner : I am in receipt of your letter “ E 
1148649 transmitting the record in the application of Walter Kitch- 
ing for survey of certain lands in T. 32 S., R. 40 E., Florida. The 
cadastral engineer who examined the area upon the ground reports 
that he found an area of approximately 58.5 acres of upland not in¬ 
cluded in the original survey of the township which has an elevation 
up to 7 feet above the mean high tide of the Indian River and which 
is forested with a mature growth of upland timber of sufficient age 
to assure the existence of the land in place at and prior to the origi¬ 
nal survey of the township. The surveyor recommends that the 
omitted area, be surveyed as public land. Protests against survey 
have been filed by various persons claiming to be the owners of 
the surveyed lands, adjoining, protestants alleging that their deeds 
of purchase describe their lands as being bounded on the west by 
the Indian River, and that they have actually claimed, occu- 

67 pied, and improved the land as far west as the river. They 
also allege that any excess lands have been formed by accre¬ 
tion or the lowering of the waters of the river. The latter contention 
is disproved by the facts reported by the engineer. The question as 
to whether the lands, when surveyed, should be disposed of to Kitch- 
ing who alleges homestead settlement thereon or to Watson et al. 
need not now be determined. The question before the department 
is whether a substantial area of land in place was erroneously 
omitted from the original survey and should now be surveyed and 
disposed of as public lands of the United States. It seems clear 
that a substantial and valuable area of land in place was omitted 
from the original survey and that the title thereto rests in the United 
States. That title can not be passed into private ownership, con¬ 
firmed, and quieted unless and until the land shall have been sur¬ 
veyed and disposed of under some appropriate public land law. v 
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Accordingly you are directed to survey same in accordance with the 
laws, rules, and regulations governing such cases. After tjhe survey 
and the filing of the plat, the claims of the alleged homestead entry- 
men and of Watson et al., claiming under color of title, will be 
considered and adjudicated. 

Kespectfully, I 

, E. C. Finney, 

First Assistant Sectary. 

68 Motion to dismiss 

I 

Filed July 15, 1926 ! 


* * 


* 


* * 


* 


* 


The defendants, and each of them, move the court tc| dismiss 
the bill of complaint herein on the grounds: ! 

First. It appears therefrom that the action of the defendants of 
which complaint is made is a proceeding before the Department of 
the Interior, relating to public land, is wholly within the juris¬ 
diction and control of the defendants as officers thereof, is undis¬ 
posed of in the department, and is therefore one over which the 
Courts have no power, until concluded in the department. 

Second. The court has no equitable jurisdiction to grant the 
relief asked by plaintiffs, as they have, or will have in due 
course, an adequate remedy at law. ! 

Third. Parties indispensible to the granting of the relief sought, 
are absent. 

Fourth. This proceeding is prematurely brought. 

Hubert Work, ! 
Secretary of the Interior. 

William Spry, 

Commissioner of the General Land Office, 

By E. O. Patterson, 
Solicitor , Interior Department^ and 
By O. H. Graves, 

Assistant to the Solicitor. 

[Endorsed:] Motion revived as to amended bill, July 27th, 1926. 

A. A. Hoehling, Justice. 

7/27/26. 

69 Memorandum overruling motion to dismiss 


Filed July 17, 1926 


* * * * * * * 

i . . „ 

The motion of defendants to dismiss the bill of complaint herein 
is overruled. 

A. A. Hoehling, Justice. 

July 17, 1926. 

The above applies equally to the amended bill and motion (as 
revived) to dismiss same. 

A. A. Hoehling, Justice. 


July 27, 1926. 
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Final decree awarding injunction 
Filed July 27, 1926 

******* 

This cause came on further to be heard at this term, and defendants 
electing to stand on their motion to dismiss the amended bill of com¬ 
plaint, upon consideration thereof, and it appearing to the court 
that there was neither fraud nor palpable mistake in the survey 
made of this township in 1859 (U. S. v. Lane et al., 260 U. S. 662); 
that the lands embraced in the patents of 1883 and 1884 were 
bounded by the Indian River and not by the meander lines in said 
survey (Mitchell v. Smale, 140 U. S. 406, 413), and that the at¬ 
tempted resumption of jurisdiction after the lapse of 66 years 
through proposed corrective resurveys is unauthorized and in 

70 cloud of the title under said patents (Cragin v. Powell, 128 
U. S. 691, 698; Noble v. Union River Logging Co., 147 U. S. 

165, 171, 172; United States v. State Investment Company et al., 
264 U. S. 206, 212; Lane v. Watts, 234 U. S. 525, 540; Work v. 
Louisiana, 269 U. S. 250, 254, 255), it is, this 27th day of July, 1926, 

Adjudged, ordered, and decreed that the defendants as Secretary 
of the Interior and as Commissioner of the General Land Office, 
respectively, their successors in office, and all persons claiming to 
act under their authority and control, or the authority or control of 
either of them, be, and they are, permanently restrained and enjoined 
from further proceeding under the order of November 13, 1925, or 
otherwise, in the survey or resurvey of any of said land as patented 
between the said meander line of the said survey of 1859 and the 
Indian River, as prayed for in plaintiff’s bill of complaint. 

And it is further adjudged, ordered, and decreed that the plaintiff 
have and recover his costs herein of the defendants, the same to be 
taxed by the clerk of this court. 

A. A. Hoehling, Justice. 

O. K. as to form. 

July 27, 1926. 

O. H. Graves, A tty. for Defts. 

From the foregoing decree the defendants, in open court, note an 
appeal to the Court of Appeals of the District of Columbia. 

A. A. Hoehling, Justice. 

July 27, 1926. 

71 Assignment of errors 

Filed Aug. 3, 1926 

******* 

The defendants and each of them designate the following as errors 
of the Supreme Court of the District of Columbia in the above- 
entitled cause in overruling defendants’ motion to dismiss and in 
entering its final decree and in awarding to plaintiffs the relief 
sought by their bill of complaint, to wit: 

1. The court erred in overruling defendants’ motion to dismiss. 



2. The court, erred in restraining and permanently enjoining de¬ 
fendants from further proceeding under the order of November 13, 
1925, in the survey of the strip of land involved. 


3. The court erred in finding and holding that neither fraud 
nor mistake had been made in the omission of the involved strip 
of land from the survey of 1859. 


5. The court erred in finding and holding that by the order of 
survey of November 13, 1925, a resumption of jurisdiction has been 
attempted by defendants, that the same constitutes a u proposed 
corrective resurvey ” of the strip of land involved and that such a 
survey thereof is in cloud of the title to the lands of the 
plaintiffs. j 

72 6. The court erred in failing to find and hold that the 
Secretary of the Interior of the United States is vested with 

authority to determine what constitutes public lands of tho United 
States, what part thereof has been surveyed, what are tq be sur¬ 
veyed, and what have been disposed of. 

7. The court erred in failing to find and hold that a court of 
equity has no power to award injunction against the Secretary of 
the Interior of the United States to control, direct, review, reverse, 
or modify his finding of what constitutes public land of the United 
States; what has been surveyed, what is to be surveyed, what has 
been disposed of, and what is reserved or withdrawn. 

8. The court erred in failing to find and hold that the proceed¬ 
ings in the Land Department, involving the land in controversy, 
being in fieri can not be interferred with by the courts until after 
final action by such department. 

9. The court erred in failing to find and hold that the court has 
no jurisdiction to extend to plaintiffs the relief sought by jits bill 
of complaint. 

10. The court erred in failing to find and hold that, because of 
the absence of parties indispensable to a determination of the ques¬ 
tions attempted to be set forth in the bill of complaint, the court 
is without jurisdiction to hear, consider, and determine such ques¬ 
tions. 

11. The court erred in failing and refusing to find and hold that 
the plaintiffis are possessed of an adequate remedy at law. 

E. O. Patterson, Solicitor. 

O. H. Graves, Asst, to Solicitor. 

■ . i . ..; 

73 Designation of record 

Filed Aug. 3, 1926 j 


The clerk of the court will please prepare a transcript bf the 
record in the above-entitled cause and include therein the following: 
1. The amended bill of complaint with its exhibits, together 


2. The exhibits now attached to the original bill of complaint 
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3. Motion to dismiss. 

4. Order overruling same. 

5. Decree of court with notation of appeal. 

6. Assignment of errors. 


7. This designation. 


O. K. designation. 

F. W. Clements. 


E. O. Patterson, Solicitor , 

O. H. Graves, Asst, to- Solicitor , 

Attorney for Appellants. 


Service of a copy of above designation acknowledged this 2 day 
of Aug., 1926. 


F. W. Clements, 
Attorney for Appellees. 


74 Supreme Court for the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 73, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made a part oi this transcript, in cause No. 45842 in equity, wherein 
Beachland Development Company, a coloration, and Winchester 
Fitch are plaintiffs and Hubert Work, Secretary of the Interior, 
and William Spry, Commissioner of the General Land Office, are 
defendants, as the same remains upon the files and of record in 
said court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 16th day of November, 1926. 

[seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Asst. Clk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4530. Hubert Work, Secretary, etc., et al., appellants, vs. Beach- 
land Development Company, a Corporation, et al. Court of Appeals, 
District of Columbia. Filed Nov. 16,1926. Henry W. Hodges, clerk 
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In the Court of Appeals for the District of 

Columbia , 

..... ■ | 

October Term, 1926 


Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General Land 
Office, appellants, | 


The Beachland Development Company and 
, Winchester Pitch ! 


THE JUDGMENT OE THE LOWER COURT 

*« | ■ .# •* 

\ ! 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia, of July 
28, 1926 (Tr. p. 36), permanently enjoining the 
Secretary of the Interior and the Commissioner of 
the General Land Office from proceeding, under the 
order of the Secretary of the Interior, of November 
13,1925, to make a survey and plat of a certain !un- 
surveyed strip or tract of land lying between Lot 
2 of Section 31 and Lots 7 and 8 of Section 32, 
Township 32 South, Range 40 East, and the Indian 

River in the State of Florida. 

(i) * ' •• ■< - M- 



THE FACTS 


In 1859 a survey was made on behalf of the 
United States of the township lines and subdivi- 
sions of Township 32 South, Range 40 East, in the 
State of Florida. Plat was duly approved in De¬ 
cember, 1859. Said plat, among other things, sets 
out the boundary lines of Lot 2, in Section 31, and 
Lots 7 and 8, in Section 32, and shows them to bor¬ 
der on the Indian River, a navigable stream. The 
above lots were in due course patented by the 
United States and title thereto passed into the 
ownership of plaintiffs in August, 1924. 

Walter Kitching, who in 1923 had settled upon 
a strip of land between the boundary line of the 
said lots and the Indian River, made application 
in 1925 to the General Land Office for a survey of 
the said lands under his asserted claim as a settler 
on public lands of the United States; following 
which, an official investigation was made, resulting 
in reports which disclose, in the opinion of the 
Secretary of the Interior, the following: 

(a) The strip in controversy was not included in 
the original survey; it contains 58J acres, having an 

elevation of seven feet above mean high tide, which 
is forested with a mature growth of upland timber 

of sufficient age to assure the existence of this area 
as land in place at and prior to the original survey. 

(&) That no survey had been made of this area 
or strip of land. 

(c) That no patent has been issued thereto and 
that none can be issued until a survey is made. 


(d) That a substantial and valuable area of land 
in place apparently was omitted from the original 
survey, title to Which rests in the United States. 

By the order of November 13,1925, a survey Was 
directed, which Was intended to initiate the Consid¬ 
eration and settlement, by the Interior Department, 
of all claiihs to this area. Application for injunc¬ 
tion was thereupon filed to pretent further pro¬ 
ceedings under said Order of survey^ 

The defendants moved to dismiss the amended 
bill of complaint (Tr. p. 35) on the ground that hd 
facts ate pleaded which vest the court with power 
to act in the premises; that plaintiffs have an ade¬ 
quate remedy at laW; and that parties indispensable 

• ■ • i 

to the granting Of the relief sought ate absent. The 
court overruled defendants r motion. (Tr. p. 35.) 
Defendants declined to plead further standing on 
their motion to dismiss. (Tr. p. 36.) Thereupon 


m 



the court entered its final decree (Tr. p. 36), and 
the defendants prayed an appeal Which was noted 
by the court and allowed. (Tr. p. 36.) ! 

i 

i 

ASSIGNMENT OF EBBOBS 

• ■ # 'v \ ' •** ' i *. l*' * *.■ ? • I • 

1. The court erred in overruling defendants’ mo¬ 
tion to dismiss. 

. 2. The court erred in restraining and perma¬ 
nently enjoining defendants from further proceed¬ 
ing under the order of November 13, 1925, in the 
survey of the strip of land involved. j 

3. The court erred in finding and holding that 

- .j 

neither fraud nor mistake had been made ip the 







* 


omission of the involved strip of land from the 
survey of 1859. 

4. The court erred in finding and holding that the 
lands and lots described in the patents under whidh 
plaintiffs hold title embrace and include the strip 
of land in controversy. 

5. The court erred in finding and holding that by 
the order of survey of November 13, 1925, a re¬ 
sumption of jurisdiction has been attempted by 
defendants, that the same constitutes a “proposed 
corrective resurvey” of the strip of land involved 
and that such a survey thereof is a cloud on the title 
to the lands of the plaintiff. 

6. The court erred in failing to find and hold that 
the Secretary of the Interior of the United States 
is vested with authority to determine what consti¬ 
tutes public lands of the United States, what part 
thereof has been surveyed, what are to be surveyed, 
and what have been disposed of. 

7. The court erred in failing to find and hold that 
a court of equity has no power to award injunction 
against the Secretary of the Interior of the United 

«v j «•, . *• : - v XT', .v* 

States to control, direct, review, reverse, or modify 
his finding of what constitutes public lands of the 
United States, what has been surveyed, what is to 
be surveyed, what has been disposed of, and what 
is reserved or withdrawn. 

8. The court erred in failing to find and hold that 
the proceedings in the Land Department involving 
the land in controversy, being in fieri, can not be 








. 

interfered with by the courts until after final action 
by such department. 

9. The court erred in failing to find and hold that 
the court has no jurisdiction to extend to plaintiffs 
the relief sought by its bill of complaint. 

10. The court erred in failing to find and hold 

I 

that because of the absence of parties indispensable 
to a determination of the questions attempted to be 
set forth in the bill of complaint, the court is with¬ 
out jurisdiction to hear, consider, and determine 
such questions. . j 

11. The court erred in failing and refusing to 
find and hold that the plaintiffs are possessed of 
an adequate remedy at law. 


PBELIMENABY STATEMENT 


I 

It seems unnecessary separately to present the 
various errors assigned. The principal question to 
which they all reach is upon the jurisdiction of the 
court to take any action under the facts allege^, in 
the amended bill (Tr. p. 1), when considered to¬ 
gether as one cause of action or ground for invok¬ 
ing the power of the court. No such cause or 
ground is apparent; in fact, when thoroughly an¬ 
alyzed, it is patent that the state of the record is 
such that under the well-known rules of procedure 

in injunction it will operate to prevent the court 

! 

from extending the relief sought thereby. 





\ 


6 

ABGTTMENT 

For convenience, the parties will be designated 
and referred to as they appeared in the lower court. 

There is no contention here that the strip of land 
in controversy is mentioned or described in the pat¬ 
ents of plaintiffs, and the patents and the official 
records of the land office relating thereto show 
that it is not. It is claimed by plaintiffs as riparian 
to their lots, because the original plat of survey, de¬ 
fining and describing the lots covered by their pafc 
ents, show them to border on the Indian River; the 
strip involved lies between their lots and the water 
line. 

This controversy does not involve title to public 
land. The question is whether or not the Secretary 
of the Interior may order a survey of the strip in 
controversy so that, from the information disclosed 
thereby, he may determine whether the land is 
public land of the United States subject to home¬ 
stead entry, lands which by reason of existing 
equities in their favor should pass to the plaintiffs, 
or lands subject to other disposition by the United 
States. 

The records of the Land Office, as to this strip, 
show no survey thereof and no patent issued cover¬ 
ing it, and in fact the records do not disclose its 
existence. Therefore, title thereto has never passed 
from the United States. As soon as the attention 
of the Land Office was called to it, an official investi¬ 
gation was made, and it was reported to the Land 



Office that the strip had been settled upon, im¬ 
proved, is claimed by one Kitcjpng updcf the 
ppblie land the* ?* contpjps 5816 a,eres p£ lip- 
lapd whicji lies axi elevation of seven feet apd is 
forested with timber old enough to assure the exist¬ 
ence of the land ip place at, and prior to, the date 
of the prjgiqal survey pf tenda in that vicinity: 

It was found by the Secretary of the Interjipr, 
upon this report, that a substantial area of lalnd in 
place had been omitted from the original survey, 
title to which rests in the United States 4-S, until 
such land has been surveyed, title can not be con¬ 
firmed, quieted, and passed into private ownership, 
on November 13, 1926, a survey was ordered.! (Tr. 
pp. 34^-35.) (Lane v. Darlington , 249 U. S. £31.) 

i 

The Secretary of the Interior is vested with sole 
authority to determine what constitutes public 
lands, what have been surveyed, what have been 
disposed of, what remain to be disposed of,' and 
what are reserved. (Kirwan v. Murphy,\ 189 
U. S. 35.) j 


The plaintiffs contend that title to the strip of 
land lying between their lots and the Indian River 
has automatically inured to their benefit and owner¬ 
ship ; that the land was not omitted from the brig- 

i * « 

inal survey through a mistake, but because of the 
inconvenience of following the sinuousities of the 
stream the strip was disregarded, was of insignifi¬ 
cant value, and thereby became a part of | the 
original survey extending their line to the water’s 
edge. j 

23156—26- 


2 




8 

The jurisdiction of the court 

The question upon which this issue devolves ap¬ 
pears to be one solely of jurisdiction—jurisdiction 
in the court to interfere with executive administra- 
tion. Were the question of title involved, it would 
be prerequisite to any adjudication thereof that all 
parties having an interest in or a legal claim to the 
property be present in court. 

Dunlap v. Black, 128 U. S. 40. 

Borden v. Northern Pacific R. R . Co., 154 
U. S. 288. 

Heath v. Wallace, 138 XJ. S. 573, 585. 

Brady v. Work, 263 TJ. S. 435. 

Cohen v. Fall, 284 Fed. 734 (D. C.). 

Foltz v. Payne, 50 App. D. C. 155. 

Parties indispensable to a judgment involving 
the title are absent. The United States is an inter¬ 
ested party; the settler upon the land who was in 
possession at the time plaintiff obtained its con¬ 
veyances, is also absent. He is asserting a home¬ 
steader’s right to the land .in controversy. Any 
judgment involving the title entered in his absence, 
obviously will be against his interest and contrary 
to the usual rule respecting the adjudication of title 
to land. Such rule does not permit the Court to 
adjudicate title, nor render any judgment, the effect 
of which will entirely cut off a bona fide cla imant , 
and finally dispose of the title, in a proceeding for 
injunctive relief, or when the claimant is not in 
court. Such action here will cut off and refuse the 
United States the right to claim title to unsurveyed 
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an executive official, but they tend to sho^ that 
plaintiffs have no right to insist that by reason of 
an obviously erroneous survey, title has automat¬ 
ically passed to them, merely becaxlse the p&t of 
such survey erroneously shows their lots to border 
upon the water. i 

The conclusion is irresistible that until the elaiihr 
ants are placed in a position to obtain a formal 
trial of their respective rights, the claims of the ad- 
jacent patentees and of the enirymait are hierely 
unadjudieated assertions of right, neither of which 
can be given ihore weight than the other until pre¬ 
sented for adjudication; and the title; prirria, fdefe, 
rests in the United States. 1 

The oTder of survey of November iZ, 1SI2S5, 
ihefely puts' the proper machinery in motion tireh- 
able all claimants to have their respective title ad¬ 
judicated in due eburse. it fs very apparent tiTat 
this can not be done in a proceedihg for ihjonct^h 
against ah executive official. j 

Plaintiffs’ theory obviously has beeh evolved) 
from the decisions involving the adjudication of 
title to land. It VvHl be noted that the report^ con¬ 
tain many decisions wherein title is ih controversy 
between private litigants where the court has deter- 
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In all such cases all interested parties were before 
the court and no proceedings were pending in an 

unfinished state in the United States Land Office. 

. 

Adequate remedies 

The character of unsurveyed land is a question 
to be determined solely, in the first instance, by the 
Land Department; it involves the exercise of judg¬ 
ment and discretion, and is a necessary incident to 
the due administration of the public land laws. 
Should plaintiffs await the exhaustion of those offi¬ 
cial functions, there would accrue to them the 
remedy recognized by the courts of seeking the 
declaration of a trust in the later patentee in favor 
of the plaintiffs; in fact, such official action may 
result in a finding of the Department that sufficient 
equities exist in their favor to warrant the vesting 
of title to this strip in the plaintiffs, to the exclusion 
of the settler. It appears that the weight of author¬ 
ity is against any action by any court until the Land 
Department has closed all pending proceedings. 

United States ex rel. Hall v. Lane, 48 App. 

D. C. 279. 

Johnson v. Towsley, 13 Wall. 72. 

Marquez v. Frisbie, 101 U. S. 473. 

Lane v. Mickadiet, 241 U. S. 201. 

United States v. Schurz, 102 U. S. 378. 

Knight v. Lane, 228 U. S. 6. 

Brown v. Hitchcock, 173 U. S. 473. 

Handel v. Lane, 45 App. D. C. 394. 




In the event it should develop that the claim of 
plaintiffs to title is doubtful, being without equity, 

i 

the claim of the settler defective, and that the Gov¬ 
ernment is desirous of utilizing the particular land 
for some public purpose, by such a decree as has 
been entered here the United States is entirely cut 
off from even attempting to have the title quieted, 
as the effect thereof is to predetermine, without the 
presence of the United States as a party, tHat it 
has no title to quiet. j 

Kirwan v. Murphy, 189 U. S. 35 

■ , • • te 

There were four decisions in the above-entitled 
case, the last being the one above cited, which Over¬ 
turned all the others. An examination of the sev- 

i 

era! decisions in connection with this case is instruc¬ 
tive and at the same time interesting, and discloses 
that the questions presented and decided are oh all 
fours with the one presented here, and the argu¬ 
ment advanced to uphold the right to enjoin a sur¬ 
vey is essentially the same in every material par¬ 
ticular as is employed by the plaintiffs here. 

The first of these decisions is reported in 83 Fed. 
275. The defendants, Kirwan and Croswell, were 
the Surveyor General and deputy surveyor, respec¬ 
tively, and they were intending to resurvey a cer¬ 
tain lake, when the owners of land in the vicinity, 
whose deeds called for a boundary line on one side 
of the water of the lake, brought this action. A 
motion to dismiss was made and overruled. |An 






















plaintiffs, in order io maintain their title, 
worufd be involved in a multiplicity of suits 
to defend it against the elatms of partes who 
had settled thereon. 

i 

The casO was again before the court and a secOhd 
opinion rendered, reported in 103 Fed. 104, and the 
court again found and held (pdge 108): j 

It is admitted that ill the land in sMd 
township has been sold according tol Said 
plat, and conveyed to the purchasers by pat¬ 
ents referring to said plat. According to 
said patents and said plat, to which they re¬ 
fer, the government has Conveyed away the 
title to every acre of land in respect to which 
the land department has assumed to Order 
this survey, the effect Of which will be to dis¬ 
turb and cast a cloud upon the titles of the 
purchasers under these patents. * j* * 
The government, as against purchasers in 
good faith, * * * is bound by its I own 
plat, in accordance with which it has sold 
and conveyed all the land id that ttfwii£hip. 

The court then said the purchasers must settle 
their title and boundaries between themselves^ but 
that the Land Cepartraenf had no right Io a meddle 
with the land or cast doubt upon the titles so con¬ 
veyed.” It also distinguished this case from those 
in which the meander lines of a plait were shown 
not to be oh d t^rater line ahd fotind: 

In the case at bar the meander line is 
shown on the official plat, referred to in the 
as miarfdng the actual margin or 
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bank of Cedar Island Lake, a navigable body 
of water, and therefore as including, in the 
lots so bounded, riparian rights upon that 
lake. 

The court went on to say that if the United 
States believed it had title to the land involved and 
which it proposed to survey, it could come into 
court and establish its title. This was probably one 
of the reasons why the court felt justified in re¬ 
straining its agents. The court, as is pointed out in 
the final decision, was in error in all these matters, 
which are precisely the same as the grounds ad¬ 
vanced here. It is conceded that the United States 
might bring an action to establish its title, but this 
is not a question which must be first determined 
before a survey can be made. The survey itself is 
a necessary step in the investigation to determine 
whether or not such a suit should be brought. A 
refusal to permit a survey is and can only rest upon 
a finding that the United States has no title to quiet, 
and “no longer has any right to meddle with the 
land,” and this, in effect, tries a disputed title by 
injunction directed to a person having and claiming 
no title, and without the actual claimant being 
before the court. 

The court found (p. 109) : 

The evidence shows, as is above stated, that 
the riparian rights upon this lake were con¬ 
sidered by complainants as an important ele¬ 
ment of value in making their purchases. 






This same feature is tearfully stressed by the 
plaintiffs here. j 

For a third time were these view$ adhered to, in 
the decision reported in 109 Fed. 354, where it said: 


The United States surveyed and . * j 


patented the tracts which the complainants 
now own according to its plats, which showed 
that these tracts extended to, and were 
bounded by, the lake. It made no attempt 
to correct this survey, and gave no warning 
that it claimed it to be erroneous, until after 
the complainants had purchased of its pat¬ 
entees, and had paid full value for the; land, 
on the theory that it extended to, and bor¬ 
dered upon, the lake, and in reliance upon 
the plats and patents of the government, 
which disclosed this fact. I 

i 

This paragraph, almost in detail, covers all the 
grounds advanced by plaintffs here. No correction 
of the survey was attempted by the Government 
until after sale of the land, and plaintiffs here 
insist this same thing is true and that the orginal 
survey has stood for over half a century. ] r 
The decision of the Supreme Court in this case, 
reported in 189 U. S. 35, in the face of the three 
decisions below, disposed of the whole matter upon 
the grounds urged by defendants here. It found 
only two 'questions presented for determination, 
stated on page 53 of the opinion as follows: 

We are confronted on the threshold with 
two objections to the maintenance of this jbill, 
namely, the want of jurisdiction in eqiiity, 



and the waflt Of jurisdiction thus to interfere 
with executive administration. 

Equity jurisdiction was invoked on the 
ground of lack of adequate remedy at law 
in that irreparable injury in the destruction 
of timber ahd exposure to fire fey the sur¬ 
vey and multiplicity of suits Were threat- 


It then held that the mere act of survey would 
not amount to such a trespass as warranted in¬ 
junction and divorced the act from the effects 
claimed, that it would cast a Cloud on the title, and 
for the sole reason that the question of title was 
not before the cdurt, and could not be determined 
because the necessary parties were not there and 
could not be brought in. It said (p. 54) : 

And bills of peace will not lie where the 
legal remedy is otherwise adequate, and 
where the persons directly interested dire not 
made parties, are hot rluftt'erouS, and £ssett 
separate ahd independent figlrts. 

Ail of which is true in the ease here. 

It then held squarely that the action of the Land 
department to make the survey could not be ar¬ 
rested, that the plaintiffs ’ contention “that they 

•i 4 ^ < j 

are entitled to bound upon the lake, involves a 
legal right, which cannot properly be passed oh 
until after the department has acted.” 


The courts can neither correct nor make 
surveys. The power to do so is reposed in 
the political department of the government, 


end the Land Department, charged with the 
duty of surveying the public dopJWV, must 
primarily defcepnipe what q,r& public J^ands 
subject to survey and disposal under the 
public jland laws. Possessed of the power, 
in general, its exercise of jurisdiction can 
not be questioned by the courts before it has 
taken final action (p. 54). i 

These two sentences dispose of every contention 
advanced by plaintiffs. 

• V -1 

The fact that the complainant asserts ownership 

i 

of the land, based upon a prior patent from the 
United States, does not take the case out of the 
rule, when officers charged with the administration 
of the public land law treat it as public land, upon 
all the facts before them. I 

The very assertion of conflicting rights raises a 
question of title, not as between the plaintiff and 
the officer sought to be enjoined, for he claims hone, 
but between the two claimants, one of whom is the 
United States. ■ ! 

* •• • -.i .■» 

. , ■- • y. . ,.j.- ; .V-•»•■*''' ’ 

The court dismissed without discussion the mat¬ 
ters of purchase, in reliance upon the survey re¬ 
ferred to in the patent, for a valuable considera¬ 
tion, and the claim that lie riparian right was the 
controlling element inducing the purchase, relied 
upon as an estoppel, and concluded: 

, • V , 

In this case, whether the lands lying be¬ 
tween the alleged meander line and the lake 
were public lands, or not, was for the Land 
Department to determine in the first in - 





stance, and if error was committed, this is 
not the way to correct it. 

The court had already pointed out that if an 
error was made by the Land Department it could 
be corrected after final action by it, but not before. 

It was also pointed out that a survey was the 
initial point at which any settler such as Kitching 
could establish his right, and if the title to the land 
could be determined in such a proceeding, “and in 
this mode, a valuable and recognized right may be 
wholly defeated and destroyed, without the possi¬ 
bility of a hearing on the part of the party inter¬ 
ested. This is not a case in which the land officers 
represent these claimants. They have no such duty 
to perform.” 

This doctrine is so manifestly sound and the facts 
here presented are so squarely on all fours with 
those before the court in the case cited, that it must 
be controlling. It is the only outstanding case in¬ 
volving all the principal points in this appeal. 

The effect of granting an injunction arresting 
the survey is clear and certain. The settler can 
never initiate a title by entry which can ripen into 
a legal one, until the land is surveyed. Until then 
it is not subject to entry. His right is tried in an 
injunction proceeding against other parties, and 
upon the merits, and he is forever barred from as¬ 
serting them in court, notwithstanding, as pointed 
out by the court, the officers of the Land Depart¬ 
ment do not, because thev can not, represent him. 



■' *?"•*► v*B;^•>> '■&'•'$£*r& .wtf :*&•-§*■ v 
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Kitching, a settler on the land at the time plain¬ 
tiffs purchased, has applied to the defendants for 
a survey in order that he may be placed in position 
to assert his claim in the usual and legal way. j This 
application in itself presents at the outset a ques¬ 
tion for determination by the Land Department, 
namely, Is the land public land or was it embraced 
in prior patents? This involves the exercise of 
judgment and discretion. The questions whether 
the former survey was fraudulent, whether the out¬ 
standing patents are sixty years or sixty days old, 

. i 

whether these claimants are purchasers in good 

faith and in the belief they were acquiring a water 

| ••, 

front, or how much they paid for the land, have no 
more bearing at the present stage of proceedings 
than would the question whether they purchased at 
low or high tide, however material they might be in 
a suit in which the real parties in interest were in¬ 
volved and the question of title was an issue to be 
tried on the merits. These might all be circum¬ 
stances which the Secretary of the Interior might 

i 

consider in reaching his conclusion as to the pro¬ 
priety of a survey; but, if so, only the more dearly 
show that in passing upon them he necessarily exer- 

. .." v i ' . , s •. 

dsed a judgment and discretion which are beyond 
the control of the courts. - * I 

• • . . . • . * • / • .. t \ ■ ¥./ •• •*• ...» .. */• j ■ 

The equities fall far short of being with the 
plaintiffs. They knew, or were charged with 
notice, that the land they are claiming greatly ex¬ 
ceeded in acreage the amount specified in the same 
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the exercise of judgment and discretion, the court 
Will look feeyohd this to determine its real purpose. 
The only difference between the case of Minne¬ 
sota v. Hitchcock (185 U. S. 373), as hotiijsed at 
page 387 of that decision, is that in that case “the 
legal title to these lands is in the United States/’ 
and here the claim is made on the one side, and 
denied on the other, that the title is in the United 

i .. 

States. This presents the issue, and the rule laid 
down in the following language Clearly coveirs it: 

If whether a suit is one against a State 
is to be determined, not by the fact off the 
. party named as defendant on the record, but 
by the result of the judgment or decree which 
may be entered, the same rule must apply 
to the United States. The question whether 
the United States is a party to a contro¬ 
versy is not determined by the merely nomi¬ 
nal party on the record but by the question 
of the effect of the judgment or decree which 
• can be entered. | 

i 

In the case at bar the effect of the decree which 
can be entered, and which the lower court directs to 
be entered, is manifest. If the Secretary of the In¬ 
terior is restrained from having the land surveyed, 
only one result possible—the claim of the United 
States to the title is quieted and foreclosed. Fpr-- 
ther, the settler on the land, who claims a right to 
acquire title by continuing his settlement, is barred 
as effectually as by a decree in a suit between these 
plaintiffs and him to determine the superiority of 
the conflicting claims. While, until ousted, he ihay 



continue his settlement, initiated as the basis of a 

future entry under the public land law, yet until the 

\ 

land to which his settlement extends is surveyed, 
he can never obtain an entry through the Land 
Office, as unsurveyed land is not subject to that 
character of an entry. Until he is permitted to 
make entry and perfect it, he is not in position to 
contest in the courts, as against these plaintiffs, the 
question of title. 

Clearly “the effect of the judgment or decree 
which can be entered” in this case will be to de¬ 
termine the question of title. If a suit to try title 
were brought directly by the United States against 
the plaintiffs here, the settler claiming adversely 
to it would be an indispensable party to a complete 
adjudication thereof. Can the same issue be deter¬ 
mined by the mere selection of an extraordinary 
remedy, brought ostensibly against a ministerial 
officer neither having nor claiming any interest in 
the land, and without bringing before the court all 
the parties otherwise admittedly indispensable to 
full adjudication? 

Apparently in justification of the .claim that 
plaintiffs are entitled to such relief without the 
presence of the parties interested in the title,—for 
these defendants have no interest therein,—it is 
argued that plaintiffs’ equities are controlling; that 
they have no adequate remedy at law to protect 
them, and therefore they should be adjusted and 
settled without change of opposition by adding the 
other real parties in interest. 




This doctrine is as startling as it is novel and will 
bear no closer scrutiny upon the facts than as a 
legal proposition. Plaintiffs purchased the land 
long after the settlement had been established. The 

i • 

settler was in possession, with valuable improve¬ 
ments. This was not only notice of his claim, the 
nature and extent of it, but it was the only notice 
possible. He could make no record entry of it. 
With notice of this, plaintiffs proceeded with their 
purchase and spent the large sum alleged. The size 
of the consideration creates no equity. Neither is 
a mistake made in the face of notice of an adverse 
claim relieved of the effect of the error because 
made in reliance upon a belief that it is without 
merit. The determination of this question lies hot 
with either of the adverse parties but with the 
courts. j 

Much is alleged in the petition that is wholly i|m- 
material except for one purpose, and that not the 
one intended by the plaintiffs. It does not clearly 
disclose the existing state of things. It shows that 
plaintiffs claim the particular tract involved, under 
a purchase, as the basis of their claim. It shows 
the purchase was made with notice of the possession 
of another claiming adversely, and that such claim 
is based upon a right asserted under the homestead 
laws; that this claimant maintains that a part or 
all of the land was in place when the original sur¬ 
vey, relied upon by plaintiffs, was made; that it lies 
outside the limits of such survey, and has never in 
fact been surveyed. With this before him, what is 



tile duty of tire Secretary of the Interior? Clearly 
it is not to attempt to determine the rights of the 
adverse claimants arbitrarily. This is a question 
for the Courts in the proper proceeding. Sueh was 
the ease of tlnited States v. Lane et id. 260 tT. S. 
662. But it is not to be denied that, as the officer 
specifically charged by law With the administration 
of the public land laws, the Secretary of the In- 

! « • # v ” r 

terior has an official duty to discharge When a claim 
is made by a settler or any other person to a right 
under sUch laws. 

The courts have recognized that duty and the 
first step essential in its performance. He must 

’ t 4 

primarily determine whether the land involved is 
public land. His decision is in no Way final and, if 
erroneous, may, as the Courts have repeatedly held, 
be corrected in a ‘ ‘ proper proceeding . 9 9 But Where 
there are adverse claimants, it is his duty so to act 
as to place them in a position where such proceed¬ 
ing can be instituted. Such action involves consid¬ 
eration of the matters before him and the exercise 
of judgment and discretion. The result of the de¬ 
cree which can be entered in this case may effec¬ 
tually prevent the discharge of his official duty in 
the premises. By prohibiting the very action 
Which may be essential to a determ i nation by him 
of the status of the land, a decision of the court is 
substituted in the first instance for that he is re- 

i a * 

quired to make, even though the result may be to 
bar and foreclose the right of the parties actually 
claiming an interest in the very subject matter of 







finally acted, 
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the controversy without an opportunity to he heard. 
These defendants recognise the correctness of I the 
rule laid down in the case of United Stores v. Jj.cme, 
supra, x and in other decisions of this, court where it 
has been applied. This is not an admission that it 
is controlling here. On the contrary,, it is urged 
that it is not even remotely involved or applicable, 
for the reason that this action is not one in which 
it may be properly invoked. 

It may well be that after these defendants have 


here tl 


be presented 

■.tot] 

ae cbuti 

i* 


in a suit where they can all be brought in, the 
same rule will be applied, and all that plaintiffs 
now claim will be established. With that he hag no 
present concern. Then these plaintiffs will have 
a full and complete remedy, and they are entitled 
to nothing more, and every other adverse claim- 
ant may assert the same right. If this land is sur¬ 
veyed and platted as such, it does not follow that 
in his administration of the public land law, the 
Secretary will award it to one claiming adversely 
to plaintiffs. He may conclude after the survey 
that the facts uphold the claim of plaintiffs and 

* ' '* - *.. . *». j . >-* 

that title thereto has already passed. But, in any 
event, the land will then be surveyed^ so that it can 
be described; and, regardless of where he may con¬ 
clude the title is lodged, any claimant believing his 

action erroneous will be in a position* in a proper 

__ • 

ease, to correct it. But no such party can, in the 
first instance, control his action by injunction under 







the plea that the making of a survey may become 
the basis of a future erroneous decision. 

The basis of equitable adjudication here in¬ 
voked—namely, that plaintiffs have no adequate 
remedy at law and have sustained irreparable dam¬ 
age—has no real foundation. As to the former, 
they are seeking to prevent such action as will per¬ 
mit them to exercise the only legal remedy which 
they are entitled to claim. The only possible dam¬ 
age is that which might result from a fugitive 
trespass of the surveyor in running the lines. The 
fact that this might evidence the existence of an 
adverse claim in no wise contributes to the element 
of damage because, as is alleged, it tends to cloud 
the title. The adverse claim is already present. 
It was in existence when plaintiffs purchased. It 
was evidenced by open possession still maintained. 
It can not be judicially extinguished in a suit 
against these defendants who claim no interest. 
These plaintiffs are not seeking an adjudication of 
adverse claims of title. They are attempting to 
force a determination of them favorable to them¬ 
selves by controlling the action of defendants with- 

* 7 « • . • ^ > * **7 * : * • ■ , • v « 

out giving the real parties interested their day in 
court. It is submitted that analysis of the claim 

I*, 

and argument advanced, will permit of no other 
conclusion. 

What the persons who made the investigation in 
the field thought concerning the propriety of a new 

1 < - • • ""■ •■• • : . .. : r 

survey, what conclusion they reached, or what 
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recommendation they or any other subordinate of¬ 
ficer made to the Secretary of the Interior, are be- 

i v. . 

side the question. It is he, and not they, upon 
whom the statutory duty to act devolves. While 
these may be, and generally are, persuasive hi in¬ 
fluencing his action in matters to which they relate, 
they are no more controlling on him than would be 
the suggestion of a stranger, or than will be his ac¬ 
tion, when taken, upon the decision of the court if 
and when the question of title finally reaches it “in 
a proper proceeding.” 

There is a clear distinction between those cases 

• 1 

wherein the rule contended for by plaintiffs, toiich- 
ing the effect of a former survey and the descrip¬ 
tions in a patent, is announced, and cases of the 
character here presented. In the former the ques¬ 
tion of title was the sole issue, and the parties in¬ 
terested were before the court, while here it is hot 
involved, and the suit is not one in which it can be 
litigated because the real parties in interest Jure 
not present and can not be brought in. The reason 
for the rule runs deep in the law, and to overlook it 
could amount to nothing less than announcing an 

arbitrary doctrine that by a review of the judg- 

• / 

ment and discretion of an administrative officer, 
exercised in the first instance, the rights of the par¬ 
ties not heard could be summarily disposed of. It 
would open the bars to a direct review of all ques¬ 
tions “primarily for tile consideration of the Land 
Department.” ! 
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SUMMARY 

Appellants contend that the action of the lower 
court was tantamount to an adjudication of the 
title to the lands involved, in plaintiffs, and has the 
effect of cutting off and barring all other claims 
thereto; that any decree which may be entered un¬ 
der the allegations of the amended bill will adjudi¬ 
cate the title without the presence of all parties in¬ 
dispensable to such a decree; that the decree entered 
is improper in an injunction proceeding against an 
executive officer, who has no interest in the land 
and who represents no claimant; that the Secretary 
of the Interior has sole authority in the -first in¬ 
stance to determine what is public land, and so long 
as a proceeding is pending in an unsettled state in 
the Land Office, the courts have no jurisdiction to 
interfere by injunction or otherwise; that surveys 
conducted under the supervision of the Secretary 
of the Interior are for the purpose of obtaining in¬ 
formation, and do not cast a cloud upon, or other¬ 
wise affect the status of, a patentee of public land; 
and that plaintiffs herein have an adequate remedy 
at law. 

CONCLUSION 

The lower court should be directed to set aside 
its decree and to sustain defendants’ motion to 
dismiss. 

E. O. Patterson, 

Solicitor for the Department of the Interior. 

O. H. Graves, 

Assistant to the Solicitor. 
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Cuuri of Appeals, iistrirt of (Columbia 
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I 

October Term, 1926. | 


No. 4530. 


Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, 
Appellants , ! 

vs. 

Beachland Development Company, a Corporation, and 
Winchester Fitch, Appellees. 


BRIEF OF APPELLEE. 


As appellants ’ argument seems to be based al¬ 
most wholly upon the decision of the Supreme Cdurt 
in Kirwan v. Murphy, 189 U. S. 35, we will first in¬ 
quire into the particular facts of that case, for these 
necessarily control and explain the court’s decision. 

The court says: ! 

I 

4 ‘The bill prayed for injunction a/nd the estab¬ 
lishment of the boundaries of complaina/nVs lands. . 
The decree granted a perpetual injunction, and, de- 
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scribing the fractional lots, adjudged that ‘they 
extend to and are bound by and upon the actual 
water of Cedar Island Lake.’ The deflection of 
the lines described by the decree is indicated on 
the diagram. 

Sections 2395, 2396, and 2397, of the Revised 
Statutes specified the manner of making surveys 
of public lands, and prescribed the rules by which 
the form and boundaries of the tracts are deter¬ 
mined. In this case no survey was in fact made, 
no meander lines were in fact run, and no body of 
water in fact existed near the false meamder line 
indicated. The line purported to delimit the lake 
was from one mile to a quarter of a mile from the 
lake and ran over high agricultural land, covered 
with ancient trees, which could not have grown in 
water. The theory of the decree is that the Gov¬ 
ernment is estopped by the pretended survey and 
plat to deny that these lots were bounded by the 
lake. * * * The department has held that the land 
lying between the alleged meander line and the 
lake, some 1200 acres, is government land and has 
ordered it to be surveyed. * * * Was the Circuit 
Court justified in thus arresting the action of the 
Land Department in proceeding with a survey un¬ 
der the circumstances? * * * The administration 
of the public lands is vested in the Land Depart¬ 
ment, and its power in that regard cannot be di¬ 
vested by the fraudulent action of a subordinate 
officer outside of his authority, amd in violation of 
the statute. * * * The courts can neither correct 
nor make surveys.” 

Although in said case it was adjudged that the Cir¬ 
cuit Court should not have taken jurisdiction, the court 
carefully points out that 

“Noble v. Union River Logging Co., 147 TJ. S. 
165, is not to the contrary, for that was a case 
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where the Executive Department had confessedly 
finally acted, and then attempted to resume juris¬ 
diction, and an injunction was sustained.” 

In that case (Kirwan v. Murphy), prior to the! order 
for a survey showing had been filed on which tile Sec¬ 
retary of the Interior had held that the alleged purvey 
was a palpable fraud and a hearing was ordered and 
held, at which all interested parties were heard, and 
it was thereupon adjudged that the survey was a fraud 
(In re Burns, 20 L. D. 28,295; 23 L. D. 430), apd the 
object of the suit was to restrain the carrying out of 
the order of the Secretary of the Interior for a survey 
of the lands under such circumstances. Again, ps the 
lower court adjudged and found that the survey was 
never made, its decree describing fractional lotjs ex¬ 
tending to the lake necessarily amounted to a survey 
of the lands, thus usurping a power specifically! con¬ 
ferred upon the land department. 

The case now before the court has not the slightest 
semblance to that case. The questions involved ape en¬ 
tirely different, and the adjudication in the case of 
Kirwan v. Murphy has no possible application to this 
case. 


THE CASE BEFORE THIS COURT. 

i 

i 

This case was heard in the court below on a motion 
to dismiss the plaintiff’s bill. The material fact^ set 
up in the bill are, therefore, admitted. There cap be 
no dispute as to the facts for the allegations in the' bill 
are based upon and supported by the Land Office rec¬ 
ords. Again, after the defendant’s motion to dishaiss 
was overruled, opportunity was afforded the defendant 
to write into the bill any facts desired, as a result' the 
bill was re-written and, with the leave of the cojirt, 
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an amended bill was filed, the motion to dismiss being 
by the defendant interposed to the amended bill, the 
same was again overruled. The defendant determined 
to plead no further and the court entered its final de¬ 
cree, from which the case is brought before this court 
on defendant’s appeal. 

THE FACTS. 

(1) Under a contract dated March 4, 1859, a duly 
authorized survey was actually made under the pro¬ 
visions of the Manual of Surveys then in force in May, 
1859, of the towmship lines and subdivisions of T. 32 S., 
R. 40 E., in the State of Florida, and plat of this survey 
w 7 as duly made and on December 26,1859, said plat was 
approved by the then surveyor general for the State of 
Florida. Thereafter, said plat was duly placed of rec¬ 
ord in the local land office of the district in which the 
land was located, as by law provided, and thereupon 
became and was the official plat upon which disposal 
of all the land in said township was thereafter made. 
A copy of the plat is attached to the bill marked “ Ex¬ 
hibit A,” together with a copy of the contract under 
which the survey of the township was made, marked 
“Plaintiffs Exhibit A-l” (pp. 7, 8 of Record). 

In this connection w*e invite attention to the con¬ 
tract for the survey of this with other named town¬ 
ships, all of which were fractional, bordering on one 
side the Indian River, and the other the Atlantic 
Ocean, the same being described in the contract as 
“scrap work or unfinished surveys not heretofore sur¬ 
veyed, on account of the difficulty of execution.” 

Again compensation was fixed “at the rate of the 
sum of six dollars per mile for every mile and part of 
a mile actually run and marked in the field, the survey 
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of which may be accepted, approved, and passed by 
the Surveyor General for the time being, random lines 
and off sets not included. ’ ’ 

The difficulty in executing this survey in 1859 ijs thus 
specified in the survey contract and we think It will 
require but slight reflection to picture the conditions 
then existing,—this waste neck of land; the Seifiinole 
tribes, resisting advance of the Whites, aided by pres¬ 
ence of alligators, crocodiles and wild beasts thfen in- 
testing this region. 

Again the manual of instructions for survey pf the 
public lands has greatly changed in the last sixty-six 
years. Those of 1855, Zabriskie LL pp. 516, 523^ 525, 
provide: 

“The Meandering of Navigable Streams . p.523. 

2. Both banks of navigable rivers are to b^ me¬ 
andered by taking the courses and distances of 
their sinuosities, and the same are to be entered 
in the field-book. I 

At those points where either the township or 
section lines intersect the banks of a navigable 
stream, posts, or, where necessary, mouna^ of 
earth or stone, are to be established at the time of 
running these lines. These are called ‘meander 
corners 7 ; and in meandering, you are to commence 
at one of these corners on the township jine, 
coursing the banks, and measuring the distance 
of each course from your commencing come): to 
the next ‘ meander corner/ upon the same ori an¬ 
other boundary of the same township, carefhlly 
noticing your intersection with all intermediate 
meander corners. By the same method you aty to 
meander the opposite bank of the same river. j 

I 

The manual of surveys issued in 1924 covers $06 
pages, and with regard to meanders pars. 226 to £30 
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instead of direction to course the banks of streams 
without limitation as to lengths of the courses run, re¬ 
quires that all navigable bodies of water and other 
important rivers and lakes be segregated from the 
public lands at mean high-water elevations with ex¬ 
tensive directions governing the location of same, and 
with regard to the courses run requires same 

4 ‘be adjusted to the exact quarter degree; mean¬ 
der lines are not strict boundaries and this method 
will give approximate agreement with the minute 
sinuosities of mean high-water elevation. Again, 
for convenience of platting and computation, the 
surveyor is required to adopt turning points at 
distances of whole chains, or multiples of ten links, 
with odd links only in the final course. 

In cases where the surveyor finds it impossible 
to carry his meander line along mean high-water 
mark, his notes should state the distance there¬ 
from and the obstacles which justify the deviation. 
A table of latitudes and departures of the me¬ 
ander courses should be computed before leaving 
the vicinity, and if misclosure is found, indicating 
error in measurement or in reading courses, the 
lines should be re-run. ’ ’ 

A brief would not admit of the space necessary to 
graphically detail the exactness of the present day sur¬ 
veys justified under existing conditions, but out of 
reason if applied to conditions in 1859 when survey 
was made of the township in question. 

At most the pecuniary return, had the alleged omit¬ 
ted area been included, would have been about $75.00, 
or $1.25 per acre, while the actual expense of the re¬ 
survey must have already exceeded $1000.00. 

(2) The lands in this township were offered at pub¬ 
lic sale, returned as unsold, and thereafter became sub- 
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ject to private entry at $1.25 per acre. One William 
Munson purchased at private sale, Lot 2 of Sec. 31, 
shown by said plat of survey to extend to and border 
on the shores of Indian River, a navigable stream and 
permanent body of water then and now existing and 
shown upon said plat, and on March 3, 1884, the'patent 
of the United States issued to the said William Mun¬ 
son, his heirs and assigns, embracing said Lot 2 as 
shown by said plat of survey; and one Preston Au¬ 
gustus McMillan, a duly qualified homesteader, en¬ 
tered Lots 7 and 8 of Sec. 32 of said township as jshown 
by said plat and survey to extend to and border on the 
shores of Indian River, and on August 15, 1883, the 
patent of the United States issued to him, his hoirs or 
assigns, embracing said lots as shown by the said plat 
of survey, and copies of these patents are annexed to 
the bill of complaint, (pp. 2, 11, and 12.) 

(3) That since the issuance of the patents 6n the 
Munson purchase and the McMillan homestead, the 
titles thereunder conveyed have been the subject of 
barter, sale, and transfer, and are now held bjr the 
Beachland Development Company and Winchester 
Fitch, and with other lands owned by them, fo^m a 
compact body of land extending from the Indian River 
on one side to the Atlantic Ocean on the other, ^eing 
less than three-fourths of a mile wide. These jlands 
were platted for a subdivision by the predecessors of 
the Beachland Development Company, and were! pur¬ 
chased by the latter company for $160,000.00, based 
upon acquiring water front on the Indian Riveij, the 
titles and reports thereon reading 4 ‘from riv^r to 
ocean/ ’ the lands being valuable only for sub-division 
purposes, for which they are particularly well located, 
and in their development, for streets, sidewalks, burb- 
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ing, sub-division, etc., more than $240,000.00 additional 
has been expended aside from other expenditures, 
lighting, etc., all of which are fully set forth in affidavits 
by James O. Watson and John H. Crawford, president 
and treasurer, respectively, of the Beachland Develop¬ 
ment Company, and Winchester Fitch, attached to the 
bill marked Exhibit “D,” Record, page 13 et seq. 

(4) That at no time either before or since the is¬ 
suance of patents w’as the correctness or finality of the 
survey of said township, made in 1859, ever questioned, 
and all the lands in said township had been fully dis¬ 
posed of according to said plat and survey long be¬ 
fore the proposed re-survey w^as entertained, R. p. 3. 

(5) In 1925, 66 years after the survey of this town¬ 
ship, an application w^as filed with the defendants for 
a further survey of that part of this township, in which 
the above described lots lie, alleging that the survey 
of 1859 was not made with the exactness of surveys of 
today, particularly with regard to the sinuosities of 
the Indian River, thereby omitting a narrow fringe 
along said river, survey of which w T as sought as 4 ‘pub¬ 
lic land.” This application was made the basis for an 
investigation and the report of the officer making the 
investigation is attached to the bill of complaint 
marked Exhibit “E” (R. p. 18), from which it ap¬ 
pears : 

“The Braswell Realty Co., of Fort Pierce and 
Yero, Fla., has purchased and subdivided the land 
to the east of the area in question, and believed 
they purchased and now own clear through from 
the ocean to Indian River. The former owner 
claims to have built roads across the area previous 
to Kitching’s advent, and wffien he sold same to 
Braswell Realty Co. gave title to same reading 
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‘River to Ocean with full riparian rights.’ | These 
people apparently acted in good faith and un¬ 
doubtedly believed that all this land was theirs. 
The protestators claim that the applicant for 

survey is a ‘professional homesteader.’ ”j’* * * 

I 

(6) The associate supervisor of surveys in trans¬ 

mitting said report to the Commissioner of th^ Gen¬ 
eral Land Office said in part: j 

‘ ‘ The configuration of the land, however, is such 
that I am of the opinion that it should not be con¬ 
sidered as public land. Aside from the narrow 
strips or peninsulas extending into the tidal 
marsh, the land omitted from the original survey 
has an average width of approximately 8 chains. 
Considering the character of surveys originally 
executed in this vicinity I am of the opinioij that 
the original meander line through these sections 
conforms reasonably with the actual shore line 
and that these lands should be considered as ap¬ 
purtenant to the surveyed lands in these sections 
under the usual doctrine that the shore lin 4 and 
not the meander line forms the boundary. 

“Accordingly I recommend that the application 
of Walter Kitching for the survey of these lands 
be denied.” 

j 

A full copy of this report is attached to plaintiff’s! bill. 
Exhibit “F” (R. p. 29). | 

(7) The record on this application for survey was 
made the subject of report by the Commissioner of the 
General Land Office, and therein he said: 

i 

The right of the United States to examine into 
the correctness of public surveys, and to caus£ an 
extension survey to be made of lands erroneously 
or fraudulently omitted from the original suryev, 
has been recognized in several decisions of the 
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Supreme Court of the United States. See Horne 
v. Smith (159 U. S. 140), Niles v. Cedar Point Club 
(173 U. S. 300), Livestock Company v. Springer 
(185 U. S. 471), Kirwin v. Murphy (189 U. S. 35), 
United States v. Lee Wilson and Co. (245 U. S. 
24), and Jeems Bayou Hunting and Fishing Club 
v. United States (260 U. S. 561). A study of the 
cases cited above leads one to the conclusion that 
only in those cases where large areas have been 
omitted from the original survey can the United 
States assert title to the excess land. No nu¬ 
merical limit.has been established upon which to 
base a determination of the Governments right to 
act in these cases. 

“In United States v. Lane et al. (260 U. S. 662) 
the court held (syllabus): 

“ ‘Lots patented under the public-land law’s ac¬ 
cording to a plat showing them bordering on a 
lake extend to the water as a boundary and em¬ 
brace pieces of land found between it and the me¬ 
ander line of the survey, where the failure to in¬ 
clude such pieces within the meander was not due 
to fraud or mistake, but was consistent with a rea¬ 
sonably accurate survey, considering the areas in¬ 
cluded and excluded, the difficulty of surveying 
them when the survey was made, and their value 
at that time/ 

6 i One of the tracts covered by the above decision 
w T as a compact body of land approximately three 
quarters of a mile long and a quarter of a mile 
wide, embracing an area of about 98 acres. 

“In the instant case the tract in controversy is 
about three-quarters of a mile long, with an av¬ 
erage width, excluding the narrow strip or penin¬ 
sulas, of about 8 chains (one-tenth mile), and em¬ 
braces an Erea of about 58.50 acres. 

“Measured by the standards of today, the or¬ 
iginal survey in this township was very roughly 
or crudely executed, particularly with respect to 
the meanders of the Indian River. In the execu- 
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tion of this part of the survey the deputy surveyor 
used long meander courses, from 15 to 50 chains 
in length, apparently not attempting to follow the 
exact sinuosities of the shore line but rather to 
obtain, in a general way, a determination of the 
approximate shore line. In so doing, somb tracts 
of land were not included in that survey, and in 
other places the meander line was carried across 
an indentation in the shore line , resulting ih a cer¬ 
tain amount of water surface being returned as 
land in place. This practice seems to have been 
quite general in the older surveys in th;s vicinity, 
and considering the wilderness in which this land 
was situated and the hardships and hazaras inci¬ 
dent to a more exact meander survey, may have 
been justifiable. 

“In my opinion the failure to include th^s par¬ 
ticular tract of land in the original survey cg,n not 
be attributed to error or fraud on the part of the 
deputy surveyor, but rather that it is the jresult 
of the surveying practice being followed ajt that 
time. Considering the character of the original 
surveys in this vicinity, I believe that the original 
meanders of the Indian River through thes^ sec¬ 
tions conform reasonably with the actual I shore 
line. i 

“In view of the foregoing I respectfully recom¬ 
mend that the United States do not assert tittle to 
the excess lands in secs. 31 and 32, T. 32 S., R. 40 
E., Tal. M., Florida; that the application of Walter 
Kitching for the survey of said lands be depied; 
and that the said areas be considered as portions 
of the adjoining surveyed land under the usual 
doctrine that the shore line, and not the meajnder 
line, forms the boundary of lands dispose^ of 
under the plat of the original survey.’’ j 

A full copy of this report is attached to the plaintiff’s 

bill Exhibit “G” (R. p. 30). j 

The defendant disregarding the adverse report^ on 


i 
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the proposed re-survey, directed the survey solely 
upon the ground: 

/ 

‘ 4 That a substantial and valuable area of land 
in place was omitted from the original survey and 
that the title thereto rests in the United States. 
That title can not be passed into private owner¬ 
ship, confirmed, and quieted unless and until the 
land shall have been surveyed and disposed of 
under some appropriate public land law.” 

A full copy of the defendant’s order in this regard is 
attached to the plaintiff’s bill marked Exhibit “H” 
(R. p. 34). 

Now these are the facts in the case now before the 
court, and on the hearing of the case in the court 
below, the following final decree was entered award¬ 
ing injunction (R. p. 36): 

‘ ‘ This cause came on further to be heard at this 
term, and defendants electing to stand on their 
motion to dismiss the amended bill of complaint, 
upon consideration thereof, and it appearing to 
the court that there was neither fraud nor palpable 
mistake in the survey made of this township in 
1859 (U. S. v. Lane, et al., 260 U. S. 662); that the 
lands embraced in the patents of 1883 and 1884 
were bounded by the Indian River and not by the 
meader lines in said survey (Mitchell v. Smale, 
140 U. S. 406, 413), and that the attempted resump¬ 
tion of jurisdiction after the lapse of 66 years 
through proposed corrective resurveys is unau¬ 
thorized and in cloud of the title under said 
patents (Craig v. Powell, 128 U. S. 691, 698; Noble 
v. Union River Logging Co., 147 U. S. 165, 171, 
172; United States v. State Investment Company, 
et al.y 264 U. S. 206, 212; Lane v. Watts, 234 U. S. 
525, 540; Work v. Louisiana, 269 U. S. 250, 254, 
255), it is, this 27th day of July, 1926. 
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Adjudged, ordered and decreed that the defen¬ 
dants as Secretary of the Interior, and as Com¬ 
missioner of the General Land Office, respectively, 
their successors in office, and all persons claim¬ 
ing to act under their authority and coritrol, or 
the authority or control of either of them, be, and 
they are, permanently restrained and enjoined 
from further proceeding under the order of 
November 13, 1925, or otherwise, in the survey 
or resurvey of any said land as patented between 
the said meander line of the said survey of 1859 
and the Indian River, as prayed for in plaintiff’s 
bill of complaint. 

“And it is further adjudged, ordered, and de¬ 
creed that the plaintiff have and recover his costs 
herein of the defendants, the same to be ta[xed by 
the clerk of this court. 

A. A. Hoehling, Justice.” 

ARGUMENT. j 

Theory on which suit is Instituted, j 

I 

We are neither seeking to correct nor make a sur¬ 
vey of the public lands. That such power belojngs to 
the political branch of the Government must be Admit¬ 
ted. The theory of our suit is that the conceded [power 
in the political branch of the Government of supervi¬ 
sion and correction of public land surveys is subject to 
necessary and decided limitations, and that 

! 

“When the Land Department has once made 
and approved Government survey of public lands 
(the plats, maps, field notes, and certificates all 
having been filed in the proper offices) anfl has 
sold or disposed of such lands, the courts have 
power to protect the private rights of a party who 
has purchased in good faith from the Government 
against interference or appropriation of corr 
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re-surveys made by that department subsequently 
to such disposal or sale.” 

Cragin v. Powell, 128 U. S. 692, 699. 

United States v. State Investment Co., et al, 264 
XJ. S. 26, 212. 

In other words, as said in Keene v. Calumet Canal Co., 
190 U. S. 452, 461: 

4 ‘As the United States already had conveyed 
the lands, it had no jurisdiction to intermeddle 
with them in the form of a second survey.” 

Theory of Appellant. 

The whole matter on which the defense to this action 
is made is that the land in question was not included 
in the meander lines of the survey as run in 1859, and is 
therefore unsurveyed public land, and as such was not 
carried by the patents issued on said survey, thus mak¬ 
ing the meander line and not the watercourse the boun¬ 
dary—a theory unsound and unsupported by authority. 

In the early case of Railroad Co. v. Schurmeir, 7 
Wall. 272, 286, 287, the court said: 

4 4 Meander-lines are run in surveying fractional 
portions of the public lands bordering upon navi¬ 
gable rivers, not as boundaries of the tract, but 
for the purpose of defining the sinuosities of the 
banks of the streams, and as the means of ascer¬ 
taining the quantity of the land in the fraction 
subject to sale, and which is to be paid for by the 
purchaser. 

In preparing the official plat from the field- 
notes, the meander-line is represented as the 
border-line of the stream, and shows, to a demon¬ 
stration, that the water-course, and not the mean¬ 
der-line, as actually run on the land, is the boun¬ 
dary.” 


Considered in connection with the later decision of 
the Supreme Court in Mitchell v. Smale, 140 S. 406, 
412, 413, wherein the court says: 

j 

“Our general views with regard to the effect of 
patents granted for lands around the margin of 
a non-navigable lake, and shown by the flat re¬ 
ferred to therein to bind on the lake, were ex¬ 
pressed in the preceding case of Hardin v. Jordan, 
and need not be repeated here. 

“We think it a great hardship, and one! not to 
be endured, for the government officers to make 
new surveys and grants of the beds of such lakes 
after selling and granting the lands bordering 
thereon, or represented so to be. It is nothing 
more nor less than taking from the first grhntee a 
most valuable, and often the most valuable fart of 
his grant. Plenty of speculators will always be 
found, as such property increases in value, to 
enter it and deprive the proper owner of its enjoy¬ 
ment; and to place such persons in possession 
under a new survey and grant, and put the orig¬ 
inal grantee of the adjoining property to lus ac¬ 
tion of ejectment and plenary proof of his own 
title, is a cause of vexatious litigation which ought 
not to be created or sanctioned. The pretence for 
making such surveys, arising from the fact that 
strips and tongues of land are found to project 
into the water beyond the meander line run for the 
purpose of getting its general contour, and of 
measuring the quantity to be paid for, will always 
exist, since such irregular projections do aljways, 
or in most cases, exist. The difficulty of following 
the edge or margin of such projections, and hll the 
various sinuosities of the water line, is the! very 
occasion and cause of running the meander! line, 
which by its exclusions and inclusions of such ir¬ 
regularities of contour produces an average fesult 
closely approximating to the tnith as to tho quan¬ 
tity of upland contained in the fractional lots bor- 
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dering on the lake or stream. The official plat 
made from such survey does not show the mean¬ 
der line, but shows the general form of the lake 
deduced therefrom, and the surrounding fractional 
lots adjoining and bordering on the same. The 
patents when issued refer to this plat for iden¬ 
tification of the lots conveyed, and are equivalent 
to and have the legal effect of a declaration that 
they extended to and are bounded by the lake or 
stream. Such lake or stream itself, as a natural 
object or monument, is virtually and truly one of 
the calls of the description or boundary of the 
premises conveyed; and all the legal consequences 
of such a boundary, in the matter of riparian 
rights and title to land under water, regularly 
follow. ’ ’ 

we are truly surprised at appellant’s position. 

Contention of Appellees. 

We do not mean to be understood as contending 
that in running a pretended meander line the surveyor 
may not make such a palpable mistake as to be guilty 
of actual fraud. What we do mean is that to warrant 
interference, or in other words, to restore jurisdiction 
exercised and lost through survey and disposal, there 
must be a finding by the Land Department (and in 
this regard jurisdiction to investigate must be con¬ 
ceded), of palpable error or actual fraud in connection 
with the survey, and, on the admitted facts in this 
case it has not been so determined and it cannot be 
seriously contended, that any palpable mistake was 
made or that any fraud was committed in the survey 
of 1859. The court below adjudged there was neither 
fraud or palpable mistake in the survey of 1859. See 
final decree Rec. p. 36. 
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Present Value in Excluded Lands Does Not Justify a 

Resurvey. 

It is admitted that judged by present day methods of 
surveying the public lands, the Department having at 
its command Cadastral Engineers, instead of mere 
surveyors; paid yearly salaries and not working under 
contracts such as that made for the survey in 1859; 
equipped with instruments unheard of when th6 survey 
of 1859 was made; that survey would not haye been 
made today, but, it it also admitted that in 1859, when 
the survey of this township was made, lands in this 
locality were so wild and remote and of such little 
value and the attendant difficulties in the making of 
the survey were so great, that the then expenditure of 
energy and money necessary to run the lines of the 
survey with minute regard to the sinuosities! of the 
Indian River would have been entirely out <j>f pro¬ 
portion to any possible gain (R. p. 5). | 

Appellant, in the order for the resurvey complained 
of, bases his action not on a finding of palpable ifiistake 
or fraud in the survey of 1859 nor of value jin the 
lands at time of survey in 1859, but merely on a find¬ 
ing “that a substantial and valuable area of land in 
place was omitted from the original survey apd that 
the title thereto rests in the United States.’’ 

What is substantial and what is valuable with re¬ 
spect to omitted lands may be material but, if so, it 
must have relation to conditions existing at the time 
the original survey was made, otherwise the after] years 
of development based upon finality of the survey is 
made the basis for defeat of the title depended on 

, . i 

in expenditures made. . 

The Supreme Court in United States Q. Lane (supra) 
in disregarding a re-survey made under like conditions 




18 


to those in the present case calls particular attention 
to this jfeature of the case as it was therein said, p. 
665: 


“The precisely accurate survey of 1916-17 would 
probably never have been made but for the greatly 
increased value of the lands due to the discovery 
of oil and gas therein.” 

In that case the excluded areas were greater than 
that here alleged and the values much greater for there 
was an oil w^ell included in practically every enlarged 
projection extending beyond the meander line of the 
original survey. 

It will be seen from the insert, Exhibit “E” (R. pp. 
18-19), that the Cadastral Engineer with his best tools 
and all needed time, locates every little tit or spur of 
possible high ground heading out of the submerged 
marsh in front of the meander line of the survey of 
1859, a truly grotesque figure, approximately 58.50 
acres, and we use the characterization of this return 
in the language of the Associate Supervisor of Sur¬ 
veys, admittedly the best authority on surveys in the 
public service, Exhibit “F” (R. pp. 29, 30): 

11 The configuration of the land, however, is such 
that I am of the opinion that it should not be con¬ 
sidered as public land. Aside from the narrow 
strips or peninsulas extending into the tidal marsh, 
the land omitted from the original survey has an 
average width of approximately 8 chains. Con¬ 
sidering the character of surveys originally ex¬ 
ecuted in this vicinity I am of the opinion that 
the original meander line through these sections 
conforms reasonably with the actual shore line and 
that these lands should be considered as ap¬ 
purtenant to the surveyed lands in these sections 
under the usual doctrine that the shore line and 
not the meander line forms the boundary.” 
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Can it be doubted that but for the development of this 
area for subdivision purposes (induced by th$ great 
boom then on in the State of Florida), no alttempt 
would ever have been made to single out this ]J>art of 
the township for further survey. 

We are not left to conjecture as to the character, 
value or amount of omission by the original isurvey 
necessary to warrant reassertion of jurisdiction for the 
purpose of ordering a resurvey, surely in a definite 
case like this, for we have only to look to the decision 
of the Supreme Court in United States v. Lar^e, 260 
U. S. 662. Therein the court says (p. 665) 

i 

1 ‘ So far as the instant cases are concerned^ there 
is nothing in the circumstances to suggest the con¬ 
clusion that any fraud was committed or palpable 
mistake made by Warren. At the time of Ijis sur¬ 
vey the lands were of such little value, the locality 
so wild and remote, and the attendant difficulties 
so great that the expenditure of energy and money 
necessary to run the lines with minute regard to 
the sinuosities of the lake would have beeiji quite 
out of proportion to the gain. We are of opinion 
that the survey of 1839, except as to the two large 
tracts just mentioned, is not open to challenge. 
The precisely accurate survey of 1916-1917 would 
probably never have been made but for the greatly 
increased value of the lands due to the discovery 
of oil and gas therein. 

Again (pp. 666, 667): j 

“While the facts are somewhat different and 
the extent of the omission somewhat greater, we 
think the general rule should, likewise, be Applied 
in the remaining two cases. The Warren survey 
and plat here indicate an area of about 27l acres 
in the fractional subdivisions conveyed. The 
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lands added by the new survey constitute a com¬ 
pact body of 97.64 acres—65.77 acres of which are 
involved in the Greene case and 14.13 acres in the 
Loucks case—having the outline of a long and 
rather irregular crescent, with the outer curve next 
to the water. The inner boundary, running be¬ 
tween the two points of the crescent, is made up of 
a series of straight lines, with intervening angles 
conforming to the outlying curve only to a roughly 
approximate degree. The length of the tract is 
nearly 4,000 feet and the extreme width about 
1,200 feet. Running back from the shore there are 
numerous ravines, creating, in and along the outer 
rim of the tract, a series of alternating points and 
indentations. The evidence justifies the conclu¬ 
sion that in 1839, and especially in time of high 
water reaching back into the ravines, the establish¬ 
ment of a line precisely coincident with the water’s 
edge would have been a matter of expense and 
difficulty wholly disproportionate to the then value 
of the omitted acreage. As in the four cases first 
discussed, the Warren plat of the survey referred 
to in the patent represents the lake as the boun¬ 
dary. The survey, taken as a whole, with the ex¬ 
ception of two large tracts already mentioned, fol¬ 
lows with a fair degree of accuracy the contour 
of the lake and the evident purpose was to include 
in it all the land to the water’s edge. “Consider¬ 
ing the circumstances in respect of the character 
and value of the lands, the wildness and remote¬ 
ness of the region and the difficulties surrounding 
the work of the surveyors, the failure to run the 
lines with more particularity was not unreasona¬ 
ble and we are constrained to agree with the lower 
court in holding that the waters of the lake 
and not the traverse line constitute the boun¬ 
dary.” 

Necessary Parties 

It is contended that this court is without jurisdiction 
because of the absence of necessary parties (a) the 

i 
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United States, and (b) one Walter Kitching, who had 
applied for the survey of the land. | 

! 

Not A Suit Against The United States 

i 

The question as to what constitutes a suit against 
the United States is fully covered in the decisioh of the 
Supreme Court in Philadelphia Company v. Stimson, 
223 U. S. 605. The ruling in that case is so compre¬ 
hensive and refers to so many authorities and is po apt, 

that we quote the language at pp. 619 and 620:! 

-1 

“If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for projection 
is not to be defeated upon the ground that the suit 
is one against the United States. The exemption 
of the United States from suit does not protect its 
officers from personal liability to persons twhose 
rights of property they have wrongfully invaded. 
Little v. Barreme, 2 Cranch, 170; United States 
v. Lee, 106 U. S. 196, 220, 221; Belknap v. Schild, 
161 U. S. 10, 18; Tindal v. Wesley, 167 U. S. 204; 
Scranton v. Wheeler, 179 U. S. 141, 152. -A[nd in 
case of an injury threatened by his illegal action, 
the officer can not claim immunity from injunction 
process. The principle has been frequently ap¬ 
plied with respect to state officers seeking to en¬ 
force unconstitutional enactments. Osbojn v. 
Bank of United States, 9 Wheat. 738, 843,1 868; 
Davis v. Gray, 16 Wall. 203; Pennoyer v. McCon- 
naughy, 140 U. S. 1,10; Scott v. Donald, 165 !U. S. 
107, 112; Smyth v. Ames, 169 U. S. 466; Ex parte 
Young, 209 U. S. 123,159,160; Ludwig v. Western 
Union Telegraph Company, 216 U. S. 146; Hern¬ 
don v. C. R. I. & P. By. Co., 218 U. S. 135, 155; 
Hopkins v. Clemson College, 221 U. S. 636,j 643- 
645. And it is equally applicable to a Federal of- 
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ficer acting in excess of his authority or under 
an authority not validly conferred. Noble v. Union 
River Logging R. R. Co., 147 U. S. 165, 171, 172. 
School of Magnetic Healing v. McAnnulty, 187 
U. S. 94. 

The complainant did not ask the court to inter¬ 
fere with the official discretion of the Secretary of 
War, hut challenged his authority to do the things 
of which complaint w’as made. The suit rests 
upon the charge of abuse of power, and its merits 
must be determined accordingly; it is not a suit 
against the United States.” 

In the absence of palpable error or fraud in connec¬ 
tion wuth the survey of 1859 in the present case before 
the court, said survey stood as a finality with the dis¬ 
posals made as long ago as 1883, and the attempted 
resumption of jurisdiction for the purpose of re-survey 
of the premises clearly amounts to an unwarrantable 
interference with property rights long ago fixed and 
established. 

His threatened order for a resurvey and offering of 
the land as undisposed of “public lands,” not only 
threatens but has actually clouded the title long ago 
passed and has visited great injury upon those who 
have dealt on faith in the integrity of the 1859 survey. 

L<me v. Darlington, 249 U. S. 331, is referred to in 
appellant’s brief, but there is no discussion of that 
case in appellant’s brief. There, admittedly, all of the 
land without and surrounding the private grant, was 
unsurveyed public land which the Secretary, and he 
alone, had the right and power to survey. No pre¬ 
vious survey had ever been made of the lands outside 
the private grant, and it was first necessary to survey 
out the patented private claim, for where the patented 


grant ended, the public lands began. In that Case the 
court said, p. 333: 

I 

“So long as the United States has not conveyed 
its land it is entitled to survey and refsurvey 
what it owns and to establish and re-establish the 
boundaries, as well one boundary as another, the 
only limit being that what it thus desires for its 
own information cannot affect the rights of owners 
on the other side of the line already existing in 
theory of law.” j 

We think it has been fully shown in this case, under 
the admitted facts, that the United States has lopg ago 
conveyed all its title in and to the lands here ii^ ques¬ 
tion and in fact in the entire township for aught that 
is shown in this case, and has no jurisdiction to inter¬ 
meddle with them in the form of a second survey.” 
Keene v. Calumet Canal Co,, supra. 

Is Kitching , a Mere Applicant for the Survey of the 
Land in Question, a Necessary Party? 

I 

Aside from the decision in Kerwan v, Murphy, on 
which appellant relies, the greater part of appellant’s 
brief weaves itself around the absence of Kitching, 
suggesting that he has no standing without a further 
survey, which is admitted. 

The whole theory of appellee’s case is a challenge of 
the authority of the Secretary of the Interior,! how¬ 
ever, under the admitted facts in this case, to order a 
re-survey of the lands in question as “public lands” to 
the irreparable injury of those who have dealt dn the 
faith of the integrity of the 1859 survey. 

Kitching is a mere incident in the case, he having 
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applied for the survey, for it must be very clear that 
neither his application for the survey or even his de¬ 
sire to appropriate the property of others, conferred 
either jurisdiction or power on the Secretary in the 
premises. If further power to proceed with corrective 
re-survey in this case exists it must be by reason of 
palpable mistake or fraud in the original survey, and 
surely Kitching’s absence or presence cannot affect 
that question which must be determined upon the ad¬ 
mitted facts of this case. It was for that reason that 
the appellees, after appellant’s motion to dismiss filed 
in the Court below had been overruled, agreed that 
any claimed facts with respect to the application for 
survey and claimed settlement on the land many years 
after its patenting, might be written into the bill, as 
those facts could in no possible way affect the question 
of abuse of power on the part of the Secretary in the 
attempted corrective survey. 

This whole question is fully disposed of in the recent 
decision of the Supreme Court in Work v. Louisiana, 
269 U. S. 250, 254, therein the court said: 

“It is clear that if this order exceeds the au¬ 
thority conferred upon the Secretary by law and 
is an illegal act done under color of his office, he 
may be enjoined from carrying it into effect. 
Noble v. Union River Railroad, 147 U. S., 165,171, 
172; Garfield v. Goldsby, 211 U. S. 249, 261, 262; 
Lane v. Watts, 234 U. S. 525, 540; Payne v. Central 
Pacific Railway, 255 U. S. 228, 238; Santa Fe Pa¬ 
cific Railroad v. Fall, 259 U. S. 197, 199; Colorado 
v. Toll, 268 U. S. 228, 230. A suit for such pur¬ 
poses is not one against the United States, even 
though it still retains the legal title to the lands, 
and it is not an indispensable party. Garfield v. 
Goldsby, supra, pp. 260, 262; Lane v. Watts, supra, 


p. 540. Neither are the homestead entrymen in¬ 
dispensable parties. Lane v. Watts, supra, pp. 
537,540. . 

i 

For the court’s information, however, it should be 
stated that when this case was under consideration in 
the court below, Kitching, as well as counsel represent¬ 
ing him, was present in the courtroom. No stbp was 
taken, however, to intervene in the case until affter the 
court had overruled the motion to dismiss the amended 
petition and appeal had been taken to this court. At¬ 
tempt was then made to intervene and the motion for 
intervention being overruled, appeal has been filed to 
this court. 

It is very clear, therefore, that neither the United 
States nor the alleged settler and trespasser Kitching, 
are necessary parties to this cause, the sole question 
involved being the legality of appellant’s act in at¬ 
tempted resumption of jurisdiction to order a re-survey 
in this township, 66 years after survey, and aft^r dis¬ 
posal of the entire township based on the return made 
thereby, and in which survey there was neithef pal¬ 
pable error nor fraud in its execution. 


Real Effect of Action Sought to he Enjoinety. 

It is admitted that any damage occasioned by the 
physical act in running out the lines of the proposed 
re-survey has already occurred. The Cadastral En¬ 
gineer Brown’s report with proposed re-survey, is in 
full in the record, p. 18, the making of the preliminary 
survey having been left entirely to his judgment ip the 
first instance. The plat of the proposed additional 
lands is inserted between pages 18 and 19 of the record 
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and it is not with respect to any such damage that we 
are now dealing. 

It is common knowledge that at the time this pro¬ 
ceeding was instituted through the investigation or¬ 
dered by appellant, Florida was experiencing the 
greatest boom in its history, and it was this boom that 
induced the appellees to expend great sums in the 
purchase of lands for development purposes, based 
upon the integrity of the original survey and of re« 
X>orts by competent abstractors regarding title from 
river to ocean. It is inconceivable that the great 
amount shown to have been paid for the property and 
the great development afterwards made, would have 
been undertaken except upon the belief that the title 
to the river front was perfect and this is admitted. 
Had this investigation not been begun or even had the 
defendant, after the investigation, determined against 
proceeding with the survey of the additional lands as 
“public lands,’’ which would deprive appellees of 
the entire river frontage, great profits might have 
been secured under the boom then existing. The 
result of this action has not only clouded the titles long 
respected and caused irreparable injury, but has vis¬ 
ited an irretrievable loss, as the market for sub-divi¬ 
sion purposes has suffered with the general collapse in 
the boom, which has since occurred, and the financial 
credit of the appellees has not only been greatly re¬ 
stricted by reason of this action, but unless restrained 
through these proceedings, your appellees may be 
placed in bankruptcy. The loss is therefore almost in¬ 
conceivable and would seem to furnish a real basis for 
personal liability. 

. Iij. concluding this feature of the case we are forced 
to say that if appellants possess the power that is 


sought to be maintained through defense of this ac¬ 
tion, the title to every tract of land on a water course, 
not only in the State of Florida, with its great coast 
line, numerous lakes, and other bodies of water, 'but 
elsewhere wherever formerly part of the public do¬ 
main, is in doubt and no abstracter could safely pass 
the title on any water course where title emanated 
through a disposal of land as a part of the public do¬ 
main. Naturally the older the survey the greyer the 
opportunity of development of the property through 
the years that have elapsed, and the period of time in¬ 
tervening cuts no figure nor is it an element! in the 
equation under the power here claimed, so tljiat the 
same intermeddling with property through a corrective 
re-survey might as well occur one hundred years from 
today or more, for in the present case, as shqwn by 
the record, the survey on which the disposals were 
made occurred more than sixty-six years ago. 

We humbly submit the decree below should be af¬ 
firmed. I 

F. W. Clements, 

Lemuel Oliver, ‘| 
Attorneys for Appellees . 
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No. 4530. 


Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, 
Appellants, . i 

vs. ! 
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Beachland Development Company, a Corporation!, and 
Winchester Fitch, Appellees. 


BRIEF AS AMICUS CURIAE. 


Filed on leave of Court first had and obtained. 


THE FACTS. 

I 

For convenience the parties will be designated! and 
referred to as they appeared in the lower court. The 
existence of a mistake in the original survey is a fery 
important fact. This mistake was not stressed in the 
argument before the lower court, which doubtless! ac- 
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counts for the conclusion of that court that “ there was 
neither fraud nor palpable mistake in the survey made 
of this township in 1859.” (Tr. 36.) The defendants 
relied on the grounds set forth in their “ Motion to 
Dismiss,” and did not call the attention of the Court 
below r to the facts showing a mistake as disclosed by 
the bill of complaint and the exhibits. Furthermore, 
they did not answer and thus disclose other existing 
facts bearing upon the rights of Walter Kitching, who 
was in possession of the land for three years, and 
claiming the right to obtain title under the homestead 
laws, having made application for survey as a neces¬ 
sary step in asserting his claim. (Tr. 5-6,19, 28.) 

Walter Kitching had agreed to provide the defen¬ 
dants with all of the facts relating to his possessory 
rights, but before he could do so, defendants decided to 
stand on their motion to dismiss after obtaining an 
amendment to the original bill of complaint, which 
only made clear that Kitching w T as an adverse claim¬ 
ant to the land in controversy. Kitching w T as in Flor¬ 
ida when notified of this decision of the defendants, 
and before he could communicate with Washington 
counsel or advise them of the facts on which a petition 
in intervention could be based, the final decree had 
been ordered and appeal allowed, both occurring on 
the same day. Kitching then attempted intervention, 
asking that the final decree be vacated and the appeal 
stayed. This motion was heard by Mr. Justice Sid- 
dons during the same term at which the final decree 
was entered and appeal allowed, but before the record 
on appeal had been filed in the office of the Clerk of the 
Appellate Court. After agreement by counsel that 
nothing further would be done looking to the perfec¬ 
tion of the appeal therein, Mr. Justice Siddons ordered 
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I 

the matter continued until it could be heard by the Jus- 
tice who entered the final decree. That Justice re¬ 
fused to grant Kitching’s request, for the reason that 
he determined that the Court had lost jurisdiction of 
the cause upon appeal from the final decree therein 
being noted and allowed (bond not being required), 
although the term at which the decree was entered had 
not then expired. This decision was made irrespective 

of the merits of Kitching’s claims, which were set out 

• | 

in the motion to intervene and were as follows:! 

I 

1. The actual physical survey of the lands had been 

completed and monuments erected thereon l?y the 
Land Department before the filing of the original bill 
of complaint. There could be no trespass in making 
maps, etc., from the field notes and certainly no injury 
irreparable or otherwise could result therefrom to 
plaintiffs. j 

2. Kitching w T as then and for three years prior there¬ 
to had been in possession of the property in contro¬ 
versy and had secured an injunction against plaintiffs 
in the State Court of Florida restraining them l from 
interfering with his possession, which injunction was 
then and is now in full force and effect. 

i 

Plaintiffs’ land contains the full acreage called for 
by the original plat and survey, is in part north of 
Kitching’s possession and in part east. The eastern 
part is also separated from Kitching’s possession by 
the section line between Secs. 31 and 32. (Tr. |18.) 
The land in controversy, of which Kitching is in pos¬ 
session, was never claimed by any of plaintiffs * prede¬ 
cessors in title, having always been considered ks a 
part of the unsurveyed public domain prior to plain¬ 
tiffs’ assertion of claim, which occurred after Kiitch- 
ing entered into possession preparatory to obtaining 


i 
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a patent under the homestead laws of the United 
States. 

\ 

(All of the above facts as to Hitching’s claim are 
set forth in the transcript of record on appeal 
from the order of the Court below denying juris¬ 
diction to grant intervention or vacate the ap¬ 
peal. This record will be filed in this Court as 
soon as it is prepared by the Clerk and before 
the appeal herein can be heard.) 

i 

Now, as to there being a palpable mistake in the 
survey of 1859, we call your attention to the admission 
in plaintiffs’ complaint that the land in dispute was 
“outside of the actual meander lines as shown on the 
original plat of survey.” (Tr. 5.) Furthermore, Mr. 
Arthur W. Brown, United States Cadastral Engineer, 
acting under instructions from the Land Department, 
made a preliminary study of the conflicting claims of 
Kitching and plaintiffs, and held conferences with rep¬ 
resentatives of both. He then made a careful, com¬ 
plete survey of the tract in question, and report. (Tr. 
19-29). We quote therefrom: 

“The south boundary of T. 32 S., R. 40 E., was 
first established by Houston, deputy surveyor, in 
1844-5. This line was rerun and remonumented 
by Win. S. Harris, deputy surveyor, in 1859, in 
connection with subdivision of T. 32 S., R. 40 E.” 

(Tr. 19.) 

It is obvious that there were two surveys of this land 
and that if either one was substantially in accord with 
conditions as revealed today, plaintiffs ’ ’contentions as 
to the impossibility of making an accurate survey be- 
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cause of the lands being so wild and remote and of the 
attendant difficulties in making a survey, jare not 
sound. After quoting from the field notes of Surveyor 
Houston and Surveyor Harris, Brown says: 

i 

“A perusal of the foregoing shows th^t there 
is a difference of 7.59 chs. in the distance across 
the Indian River as determined by the tWo depu¬ 
ties. Retracement shows Houston’s distance to 
'be nearly correct. In fact, your examiner does 
not believe that Deputy Harris ever ran t\is par¬ 
ticular line, for he shows an excess distance, of 7.59 
chs. across Indian River and then to balance this 
and make this line compatible with subdivisional 
and meander lines to the north he shows a dis¬ 
tance of only 46.41 chs. between the river and 
the ocean, whereas Houston shows a distance of 
57.00 chs. The present examination sho^s this 
distance to be 56.85 chs., agreeing very closely 

with Houston’s determination.” (Tr. 20.) I 

1 

i 

It is the survey of 1859, the survey by Hariris, on 
which plaintiffs rely, and it is clear from the report 
of Cadastral Engineer Brown that Harris omitted 
7.59 chains of land from his survey. That thijs land 
was not tidal or the result of accretion is shown by the 
fact that Houston surveyed it in 1845 and thbt it 

i 

1 

4 4 is practically all upland in character j and 
reaches a maximum elevation of over 7 ft. labove 
mean high tide elevation of Indian River. | This 
area was land in place and upland in character at 
the date when Florida was admitted into the 
Union” (1845), “and at all subsequent date$ hav¬ 
ing legal bearing on land titles in this Statej The 
soil is identical in geological formation and age 
with that of adjoining lands which were included 
in the original survey, and there is no tide ^weep 
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or other water action in Indian River which 
could possibly have formed this land by accretion 
in recent generations, nor is there any record or 
remaining physical evidence of any recent geo¬ 
logical avulsive upheaval of the land in this 
region, and no record or visible evidence of any 
lowering of the waters of Indian River. Indian 
River is a salt body of water connected with the 
Atlantic at various points by inlets, and while 
some of the various inlets along this shore are 
intermittent, being open and closed for varying 
periods of time, other inlets are permanent and 
have never been known to close up, so there is no 
possibility that tide level in Indian River could 
have been greatly different from its present 
status—certainly not great enough to have af¬ 
fected the character of the lands in question.’’ 
(Tr. 27.) 

Mr. Brown concludes with the following significant 
statement, 

“Your examiner believes that the omitted area 
in this examination is large enough and the at¬ 
tending physical conditions such that the depart¬ 
ment is justified in asserting title to same and in 
stipulating that same be surveyed as public land 
of the United States. The matter of disposition 
of the land after survey may have to be based on 
special investigation by the field service, for the 
survey protestators, as well as the survey appli¬ 
cant, apparently have established certain rights to 
the area in question.” (Tr. 28-29.) 

ARGUMENT. 

The above facts show that there was a palpable and 
unquestioned mistake in the original survey, which 
was not due to the sinuosities of the river, the wildness 
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of the country, or the character of the soil, it is also 
obvious that there are conflicting claimants,! one of 
whom at least (Mr. Kitching) has not been made a 
party to this suit, and that we have here a question of 
title presented which cannot fairly and equitably be 
adjudicated by injunction. We wish to call the atten¬ 
tion of the Court to plaintiffs 7 complaint (Tr. i3-5), in 
which extracts from the recommendations of! subor¬ 
dinates in the Interior Department are quoted. These 
opinions of subordinates are not proper evidence and 
are misleading. They are all based on the findings re¬ 
ported by Cadastral Engineer Brown who \jas the 
only official actually to investigate conditions at this 
time, referred to as Exhibit “E. 77 (Tr. 3.) j These 
opinions or recommendations were disregarded]by the 
Department of the Interior, which, acting through the 
First Assistant Secretary, Hon. E. C. Finney, found 
“that a substantial and valuable area of timd in 
place was omitted from the original survey A 9 (Tr. 
34.) i 

Furthermore, plaintiffs, in quoting but a smajfl por¬ 
tion of Engineer Brown 7 s report (Tr. 3), werje per¬ 
haps unconsciously tending to prejudice the standing 
of Walter Kitching before the Court. The saijne re¬ 
port states that Walter Kitching has made mapy im¬ 
provements on the land in dispute, cleared about 4 
acres of the omitted land, erected a large water, tank, 

i 

set out fruit trees, drilled two wells, erected trespass 
signs, makes his home on the land and was th^n en¬ 
gaged in erecting a two-story house; that hej is a 
“former member of the United States Coast Guard 
and gives every appearance of being a bona fide home¬ 
steader,” and claims that he occupied and claimed 
the omitted land “before adjoining land owners (made 
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any improvements or otherwise asserted rights in the 
premises.” (Tr. 28.) 

It is only fair to remind this Court that there are 
other facts bearing upon Kitching’s claim which were 
not presented to the Court below’, because Kitching 
w’as not a party to this proceeding. The unfortunate 
position in which Kitching is placed is evidence of the 
wisdom of the Courts in holding that a proceeding- 
such as this is not the proper method of correcting 
surveys or adjudicating conflicting claims involving- 
title to land. In the case of Kirwin vs. Murphy, 189 
U. S. 36, 52-53, 55, Mr. Chief Justice Fuller, referring 
to the facts, said;— 

“In this case no survey w’as in fact made, no 
meander line w’as in fact run, and no body of 
w r ater in fact existed near the false meander 
line indicated. The line purporting to delimit the 
lake w’as from one mile to a quarter of a mile 
from the lake, and ran over high agricultural land, 
covered with ancient trees, which could not have 
growm in water. The theory of the decree is that 
the government is estopped by the pretended sur¬ 
vey and plat to deny that these lots w’ere bounded 
bv the lake. 

“The Land Department must necessarily con¬ 
sider and determine what are public lands, what 
lands have been surveyed, what are to be sur¬ 
veyed, what have been disposed of, what remain 
to be disposed of, and what are reserved.” 

In the case at bar the examiner determined that the 
surveyor did not run that particular line, because his 
distances are inaccurate, showing the land in dispute 
as being approximately 8 chains nearer the river than 
it in fact w’as and is. (Tr. 20.) In other w’ords, the 
river is one-tenth of a mile away from the meander 
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line, or the line purporting to delimit the riyer was 
one-tenth of a mile from the river and ran ov|er high 
agricultural land covered with ancient trees; which 
could not have grown in the river or on land under 
water. Thus the facts of Kirwin vs. Murphy are sub¬ 
stantially the same as in the present case. Jin that 
decision the Court held that notwithstanding t|hat the 
meander line as shown on the official plat was referred 
to in the patents as marking the actual margin of the 
bank of the lake, a navigable body of water, Ihe offi¬ 
cials of the Land Department could not be restrained 
from surveying this land which was claimed to be 
public land, because they must perform the duty im¬ 
posed on them by law, and the exercise of that duty 
required the use of judgment or discretion, and |even if 
it did not, the persons asserting the right to acquire the 
land ivould be necessary parties to the suit, las the 
nominal defendants had no real interest in the matter 
and did not represent the claimants, who had the right 
to be heard. This is exactly our contention. I 
Again, in Lane vs. Darlington, 249 U. S. 331,lit was 
contended that the Land Department, having once 
fixed the boundary between a patented grant and ad¬ 
joining public lands and having approved the plat 
fixing the boundaries of the patented grant, lost juris¬ 
diction and could not resurvey this boundary, wffiich 
is the contention of plaintiffs. Mr. Justice Holmes 
held that so long as the United States had nbt con¬ 
veyed its land it is entitled to survey and re^urvey 
what it owns and to establish and re-e&tablish boun¬ 
daries, the only limit being that what it does for its 
own information cannot affect the rights of owners 
existing in theory of law on the other side of the line. 
If as the result of the survey the United States ^hould 
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give patents for land thought by plaintiffs to belong to 
them. 


*the courts can then, in the appropriate pro- 
ceeding, determine ivho has the better title or 
right. To interfere now is to take from the officers 
of the Land Department the functions which the 
law confides to them, and exercise them by the 
court 

“JVe know of no warrant for the notion that the 
power is exhausted by a single exercise of it.” 

It was pointed out in that case that even if land had 
been sold with reference to a survey and plat that had 
been approved, the Court would not restrain a re¬ 
survey. In this connection, it is deemed important to 
point out that there is no contention that the land in 
the case at bar is mentioned or described in the patents 
of the plaintiffs, but only that the original plat of sur¬ 
vey shows the lots of plaintiffs as bordering on the 
Indian River, whereas the notes of Surveyor Harris 
show that these lots are at least one-tenth of a mile dis¬ 
tant from the River. 

In the case at bar the following cases were cited in 
the final decree: Cragin vs. Powell, 128 U. S. 691, 698- 
•700, which holds that the correction of mistakes in the 
survey of public lands has not been delegated to the 
judiciary but to the Commissioner of the General Land 
Office, which official, however, can be prevented from 
making corrective resurveys of land sold to purchasers 
in good faith [here the land had not been sold]; Noble 
vs. Union River Logging Company, 147 U. S. 165, 171- 
172, which holds that merely ministerial acts, such as 
the revocation of approval of a map which operates as 
a grant (see reference to Noble case in Lane vs. Dar¬ 
lington, supra) can be enjoined. But in the case at 
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bar there had been no grant of the land, and thk ques¬ 
tions involved required the exercise of judgment and 
discretion. Likewise, in the case of United Sta|tes vs. 
State Investment Company et al., 264 U. S. 206, 212, 
which was an action to quiet title, it was held that the 
United States could not make a corrective surjvey of 
lands which had been disposed of, but could survey and 
resurvey what it owns and establish and re-establish 
boundaries. 

Again, we call attention to the facts, which shojw that 
the United States never disposed of the land in con¬ 
troversy, as it was omitted from the survey. Ini Lane 
vs. Watts, 234 U. S. 525, 540, officials of the Laiid De¬ 
partment were enjoined from attempted entries <pn the 
land of private persons who had acquired tihle by 
grant. Here, again, as in the Noble case, the Depart¬ 
ment attempted to revoke its former action and sur¬ 
vey, which of couse is far different from ordering a. 
survey of land which had been omitted from sprvey 
through mistake on the part of the original surveyor. 
And in Work vs. Louisiana, 269 U. S. 250, 254-25<5, the 
Secretary of the Interior was enjoined from uplaw- 
fully requiring the States to establish the non-miheral 
character of swamp lands, because the Swamp JLamd 
Act provided for the disposition of such lands without 
regard to their mineral or non-mineral character. 
/There is not and has not been any contention thajt the 
Courts cannot enjoin administrative officials from 
doing that which is unlawful or in excess of their 
powers. The contention is that the Courts cannot en¬ 
join the performance of duties which are discretional 
nor where persons asserting the right to homestead the 
lands in question are not parties to the suit. 

Finally, the Court below cites the two case£ of 
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Mitchell vs. Smale, 140 U. S. 406; and United States vs. 
Lane, et al, 260 U. S. 662. Mitchell vs. Smale refers to 
patents granted for lands around the margins of non- 
navigable lakes whose contours are so irregular as to 
make it almost impossible to follow the sinuosities of 
the water line and extremelv difficult to follow the 
margin of the lake. Hence, they adopt a meander line 
which by its exclusions and inclusions approximates 
the truth as to the quantity of upland bordering on 
the lake. The Court condemns a resurvey and re-grant 
of the bed of such lakes, and expresses the opinion that 
such lakes are the boundary and that a resurvey will 
not be permitted. The Court then makes this signifi¬ 
cant statement, which plaintiffs fail to mention:— 

“We do not mean to say that, in running a pre¬ 
tended meander line , the surveyor may not make a 
plain and obvious mistake, or be guilty of a pal¬ 
pable fraud; in ivhich case the Government would 
have the right to recall the survey, and have it 
corrected by the Courts, or in some other way. 
Cases have happened in which, by mistake, the 
meander line described by a surveyor in the field- 
notes of his survey did not approach the water 
line intended to be portrayed. Such mistakes, of 
course, do not bind the government.” [413] 

This is exactly the situation here, for the meander 
line described by Surveyor Harris did not approach 
the water line of the Red River, being some one-tenth 
of a mile distant therefrom. (See also South Florida 
Farms Co. vs. Goodno, 94 Sou. 672.) 

In United States vs. Lane, the Court adopts the rule 
of Mitchell vs. Smale and states that there is nothing 
to suggest that a palpable mistake was made by the 
surveyor; that at the time of survey the locality was 
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wild and remote and the attendant difficulties so i great 
that an attempt to run the lines with minute regard to 
the sinuosities of the lake would have been unjusjtified. 
The Court then refers to the facts, pointing out that 
running back from the shore are numerous rapines, 
and in time of high water in 1839 the establishment of 
a line coincident with the water’s edge would hav^ been 
too expensive, and considering the wildness and re¬ 
moteness of the region the failure to run the line£ with 
more particularity v 7 as not unreasonable. But there 
was no palpable mistake, and all parties at interest 
were in Court, the suit being one brought to establish 
title. j • 

We again call the attention of the Court to the facts 
as set forth in Exhibit “E” (Tr. 19-29), which rfeveal 
that in 1845 Surveyor Houston made a nearly correct 
survey, thereby showing that such a survey was [pos¬ 
sible and not difficult or unduly expensive. This' sur¬ 
vey of 1845 reveals the mistake by Harris, whose' sur¬ 
vey is the basis for plaintiffs’ claims. Of course^ the 
bill of complaint speculates on the condition existing in 
1859 and seeks to bring it within the rule of United 
States vs. Lane, but their Exhibit “E” makes specula¬ 
tion unnecessary, as it shows a mistake by Harris; the 
lack of v r ater action or tidal sweep in the river; tlje 58 
acres of upland with trees thereon, over 80 years old; 
said land being of the same character and age ad ad¬ 
joining lands included in the original survey an«l as 
easily surveyed. A clear, obvious mistake was made 
by Surveyor Harris. 

The land in question was by mistake omitted ffom 
the survey on which plaintiffs rely, and therefore is 
subject to survey by the Government at this time, be¬ 
cause it never has been surveyed and is public land. 
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Questions arising under that survey present matters 
involving judgment and discretion, the exercise of 
which cannot be enjoined by the Courts and which, 
even if they were ministerial, would not be subject to 
injunction, in the absence of necessary parties. 

We most respectfully submit that the Court below 
was misled as to certain facts; that it misjudged cer¬ 
tain other facts; that it fell into palpable error of law; 
that it did not have before it the necessary parties; and 
that it had no jurisdiction to render the decree which 
was entered, which therefore must be set aside and 
the cause remanded with instructions to enter an order 
of dismissal. 

Walter Kitching, 

As Amicus Curiae. 

Rush L. Holland, 

George E. Strong, 

James T. Vocelle, 

Of Counsel. 



